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In the United States DUtrict Court for the Difilrict of Alaska,

Division No. 1.

THE CriISNA IMINING AND IM-

PROVEMENT COMPANY (a Private

Corporation),

Plaintiff,

vs.

PiOREPvT FULKERSON, JAMES FISH,

OSCAR FISH and S. E. HOSFORD,

Defendants.

Citation on Appeal (Original).

rinited States of America—ss.

The United States of America to The Chisna Mining and

Improvement Company, a Corporation, and to John

G. Held, Its Attorney, Greeting:

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals for the

Ninth Circuit, to be held at the city of San Francisco, in

the State of California, within thirty days from the date

of this writ, pursuant to an appeal filed in the clerk's

office of the Ignited Slates District Court for the Dis-

trict of Alaska, Division No. 1, wherein Robert Fulker-

pon, James Fish, Oscar Fish and S. E. Hosford are ap-

pellants, and you are respondent and appellee, to show

cause, if any there be, why the judgment in said appeal

mentioned should not be corrected and speedy justice

should not be done to the parties in that behalf.
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Witness, the Honorable AIELVIl.LE W. FULLER,

Chief Justice of the Supreme Court of the United States

of America, this 21st day of June, 1902, and of the inJe-

penilenoe of the United States, the 12Gth.

[Seal] M. C. BROWN,
Judge of the United State® District Court for the Dis-

trict of Alaska, Division No. 1.

Attests:

W. J. HILLS,

Clerk.

United States of America,
|

Vss.
First Division, District of Alaska. J

I hereby certify that the within citation came into

my hands for service on July 7, 1902, and that I served

the same at Juneau, within said Division and District,

on the 8th day of July, 1902, by deliverins; a certified

copy thereof to John G. Held, Esq., attorney for re-

spondent and appellee, personally and in person.

Dated Juneau, Alaska, July 8, 1902.

Marshal's Fees: 1 service, $3.00.

Paid by Winn & Shackleford.

JAMES M. SHOUP,

;

• United States Marshal.

By W. H. McNair,

Chief Office Deputy.

[Endorsed]: No. 2-V. In the United States District

Court, for District of Alaska, Division No. 1. The Ohisna

Mining «& Improvement Co., Plaintiff, vs. Rob't Fulker-

son et al.. Defendant. Citation on appeal. Filed July

9, 1902. W. J. Hills, Clerk.



The Chisna Mining and Improvement Co.

In the United States District Court for the District of Alaska,

Division No. 1.

THE CHISNA MINING AND BI-

PROVEMENT COMPANY (a Private

Corporation),

Plaintiff,

vs.

KORERT FULKEKSON, JAMES FISH,

OSCAR FISH and O. J. HOSFORD,

Defendants.

Complaint.

The plaintiff complains and alleges:

1.

That plaintiff is a private corporation, organized and

existing by virtue of and under the laws of the State of

West Virginia, and engaged in mining in the District of

Alaska.

2.

That plaintiff is now, and for more than twenty months

Ia.st i)ast, plaintiff and its grantors have been, in the

possession and entitled to the possession of that certain

placer mining claim, situate, lying and being on Chisna

Eiver, in the District of Alaska, known, held and called

the "Viola Placer Claim," described as follows, to wit:

Beginning at a certain mining location stake placed

and established in the groijpd at a point about eighty
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(80) rods southwesterly from where the walls of the Ruby

Canyon first narrow to twenty feet between wall rocks,

the said Ruby Canyon being situated north of the left-

hand fork of the second forks north of the mouth of the

Chisna River, beinj? the first canyon coming in from the

north above and northwest from said second forks,

which said mining stake marks the south corner of this

7)lacer claim, and is designated "Corner Slake No. 1";

running thence eighty (80) rods in a northeasterly direc-

tion to a stake driven into the ground and designated

"Corner Stake No. 2"; thence forty (40) rods in a north-

v\ester]y direction at right angles to said southeastern

boundary line of this said claim to a stake driven into

the ground and designated "Corner Stake No. 3"; thence

eighty (80) rods in a southwesterly direction parallel

with said southeastern boundary line to a stake driven

into the ground and designated "Corner Stake No. 4";

thence forty (40) rods in a southeasterly direction to the

place of beginning, being the location stake described

above; the said placer claim containing twenty (20)

acres; situated in latitude north about 60°, 3', 50''. and

jii longitude west about 145°, 20', 15", as taken by the

United States Exploring Par-ty Number Two, from Cook's

Inlet on July 22d, 1899, in said District of Alaska, and

all of said time has been and now is in possession and

the owner thereof, by reason of a full compliance by said

plaintiff aud its grantors with the laws of the United

States, relating to the acquiring of mining claims and

mining rights within the District of Alaska.
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3.

That the said placer claim is of great value, to wit,

$100,000.00, for the gold and other precious minerals it

contains, and that plaintiff in making preparations for

and in the development and mining of this said and

other adjacent claims has expended upwards of fifty

thousand dollars (|50,'00O.0O) in constructing many miles

of wagon road (over which to transport its supplies and

machinery), and in erecting in and about said claim

buildings, erecting a sawmill and hydraulic plants, pur-

chasing horses, oxen, sleds, tents and camping outfits,

and in transportation from the city of Seattle, Washing-

ton, to said claim.

That plaintiff claims title to the said premises as afore-

said, and that the defendants, and all of them, claim an

estate or interest therein adverse to said plaintiff. That

plaintiff is now and during the times mentioned has been,

in the actual possession of said mining claim and prem-

ises.

5. ^

That the claim of the defendants, and each of them,

is without any right whatever, and that the said defend-

ants, and each of them, have not any estate, right, title

or interest whatever in said placer claim, land or prem-

ises, or any part thereof.

6.

That by reason of the pretended and false claim of

the defendants, and each of them, the said plaintiff is

greatly embarrassed in the free enjoyment, use and dis-

position of the said described mining claim, and the
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value thereof is depreciated, and if the said defendants,

or any of them, are permitted to cloud the title of this

plaint ill" to said placer claim, this plaintiff Avill suffer

great and irrepai'able injury and damage, for which

plaintiff has no plain, speedy, complete or adequate rem-

edy at law.

7.

That the defendants, and each of them, in pursuance

of their said wrongful and pretended claim of an es-

tate, in and to said placer mining claim, are now making

preparations to wrongfully enter upon the said mining

claim, for the purpose of wrongfully extracting and wash-

ing gold therefrom, as heretofore done by them, and are

DOW threatening to enter upon the same and wrongfully

mine the same by the usual methods of hydraulic min-

ing, and so take, caiTy away and appropriate to their

own use the very substance of said mining claim, and

with the view of depriving said plaintiff of the said gold

contained in said placer claim.

8.

That the acts of the defendants, and each of them,

above complained of, are altogether wrongful, and unless

restrained by an order of this Court, will attempt to for-

cibly enter upon said mining claim and premises, in the

actual possession of plaintiff, for the purposes of mining

the same, as aforesaid, and so render the said mining

claim of no value, and cause the plaintiff irreparable in-

jury and damage, for which plaintiff has no plain, speedy,

complete or adequate remedy at law.
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9.

That the defendants, and each of them, are irre-

sponsible and insolvent, and not able to respond in dam-

ages in any amount.
)

10.

That plaintiff and its officers, agents and employees,

desire to avoid unlawful quarrels and controversies, from

which personal injuries or loss of life might result, even

thougJi such controversies, quarrels, injuries, or loss of

life might arise and be justified on their part in defense

of the property of this plaintiff.

Wherefore the plaintiff prays:

1. That the defendants, and each of them, may be re-

quired to set forth the nature of their claim or claims,

and that all adverse claims of the defendants, and each

of them, may be determined by a decree of the Court.

2. That by said decree it be declared and a>djudged

that the defendants, and each of them, have no estate

or interest whatever in or to said Viola Placer Mining

Claim, land or premises; and that the title of plaintiff is

good and valid.

3. That the defendants, and each of them, be forever

enjoined and debarred from asserting any claim what-

ever in or to said land or premises, adverse to the plain-

tiff; and for such other and further relief as to this Hon-

orable Court shall seem meet and agreeable to equity.

4. That the defendants, and each of them, their

agents, servants and workmen, and all acting in aid or

assistance of them, be enjoined and restrained by an

order of this Court from entering upon the said Viola

Placer Mining Claim, or any part thereof; and from min-
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ing or working the same, taking or washinig gold there-

of, and from in any manner interfering with plaintiff's

possossicm of said mining claim, pending this suit; and

that the defendants pay the costs and disbui-sements of

this suit. I

(Sgd.) JOHN G. HRID,

Attorney for Plaintiff.

United States of America, *1

> ss.

District of Alaska. J

G. C. Ilazelet, being first duly sworn, says: 1 am the

agent and manager of the plaintiff corporation, men-

tioned in the foregoing entitled suit; that I have read

the foregoing complaint and know the contents thereof;

that the same is true, as I verily believe.

(Sgd.) G. 0. HAZELET.

Subscribed and sworn to before me this 25th day of

April, 1901.

[Seal] (Sgd.) JOHN G. HEID,

Notary Public for Alaska.

[Endorsed]: No. 69-A. No. 2. In the United States

District Court for Alaska, Division No. 1. The Chisna

:Mining and Improvement Co. vs. Kobert Fulkerson et al.

Complaint. Filed April 26th, 1901. W. J. Hills, Clerk.

J. G. Heid, Attorney for Plaintiff. \



The Chisna Mining and Improvement Co.

In the United State,<i District Court [or the District of Alaslca,

Division No. 1.

THE CHISNA MINING AND IM

PKOVEMENT CO.\[PANY (a Private

Corporation).

Plaintiff.!

^s-
> No. 69-A.

POBEKT FULKERSON, JAME8 FliSH,

OSCAR J^^ISH and O. J. HOSFORD,

Defendants.

Summons.

To Robert Fulkerson, James Fish, Oscar Fish and O. J.

Hosford, Defendants, Greeting:

In the name of the United States of America: You are

hereby commanded to be and appear in the above-en-

titled court, holden at Valdez in said Division of said Dis-

trict, and answer the complaint filed against yon in the

above-entitled action within thirty days from the date

of the service of this summons and a copy of the said

complaint upon you, and if you fail so to appear and an-

swer, for want thereof, the plaintiff will apply to the

Court for the relief demanded in said complaint, a copy

of which is served herewith.

And you, the United States Marshal of Division No.

1 of the District of Alaska, or any deputy, are hereby

required to make service of this summons upon the said
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defendant, and each of tliem, as by law required, and

you will make due return hereof to the clerk of the

Court within forty days from the date of deliveiy to

you, with au indorsement hereon of your doinjrs in the

premises.

In witness whereof T have hereto set my hand and

affixed the seal of the above Court this 26th day of April,

A. D. 1901.

(Sgd.) W. J. HILLS,

rierk United States District Court for District of Alaska,

Division No. 1.

By (Sgd.) James C. Gibson,

Deputy.

rSgd.) J. G. HEID,

Attorney for Plaintiff, Juneau, Alaska.

United States of America, 1
Us.

l")istrict of Alaska. J

I hereby certify that I received the within summons

on the Sth day of May, 1901, and personally served the

same on the 10th day of May, at Valdez, 1901, by deliv-

ering to James Fish, Oscar Fish, said defendants, and

each of them, personally, in the District of Alaska, a

copy of said summons attached to a true copy of the com-

plaint: a copy of motion for restraining defendants, a

<opy of affidavit of G. C. Hazelet, and a copy of order

restraining defendants, in the said suit therein named.

(Sgd.) JAMES M. SHOUP,

Marshal.

By Edward C. Hasey,

Deputy.
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[Endorsed]: No. 2-V. In tlie District Court of the

United States for the District of Alaska, Division No. 1.

The Cliisna Alining and Improvement Company, a Pri-

vate Corporation, vs. Kobert Fulkerson et al. Summons.

Returned and filed, July 5th, 1901. \V. J. Hills, Clerk.

In the United States District Court for the District of Alaska.

Division No. 1.

THE CIIISNA MINING AND IM-

PKOVEMENT COMPANY (a Private

Corporation),

Plaintiff,

vs.

No. 69-A.

KOREPiT FULKEKSON, JAMES FISH,

OS(^AR FISH, S. E. HOSFORD,
Called in the Summons and Complaint

O. J. HOSFORD,

Defendants.

Answer-

The defendants above named, as and for their Oinswer

to the plaintiff's complaint in the above-entitled action,

say and allege:

I.

Defendants have no knowledge or information suffi-

cient to form a belief as to whether or not plaintiff is a

private corporation organized and existing by virtue of

and under the laws of the State of West Virginia, and

therefore deny the same.
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Defendants deny that plaintiff is now, or for more than

t w eiity immths, or for any time or at all, has been in pos-

session or entitled to the possession of that certain pla<-,er

niinin<i claim known as and called the "Viola Placer

Claim," described in plaintiff's complaint; and deny that

phiintiff is now, or at any time has been, the owner of

baid placer mining claim by reason of a full compliance

by said plaintiff or its grantors with the laws of the

United States relating to the acquiring of mining claims

and mining riglits within the District of Alaska, or by

.any other right or reason whatsoever, and deny that

plaintiff is now, or ever has been, the owner of said placer

mining claim in any manner whatsoever.

3.

Defendants admit that said placer mining ground is

of great value, but deny that plaintiff has expended any

sum whatever in making preparations ff>r the develop-

ment and mining of said placer ground.

4.

Defendants admit that they claim an estate and inter-

est in said mining premises, the character and nature of

which is hereinafter set forth, but defendants deny that

])laintiff is now, or at any time has been, in the actual

possession of said mining ground.

5. i

Defendants deny that the claim of defendants to said

mining premises is without any rig^ht whatever, and deny

that they have no estate, right, title or interest in said

jiremises, or any part thereof, and allege the fact to be
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that defendants are now, and ever since June 20th, 1900,

have been, the owners of and in the actual possession of

said mining premises, as hereinafter set forth.

6.

Defendants deny that by any act or claim of theirs,

plaintitT is embarrassed or injured in any manner what-

ever, or that the value of said mining premises is de-

preciated, and deny that the plaintiff by any act or claim

of defendants will suffer any injury or damage whatso-

ever.

7.

Defendants deny that they have at any time or are

now^ making preparations to enter upon said mining

premises for any purpose whatever, and deny that they

now or at any time have threatened to entei upon the

same for any purpose whatever, and defendants allege

the fact to be that they are now, and ever since June

20th, 1900, have been, the owners of and in the actual pos-

session of said mining premises, as hereinafter more fully

set forth.

8.

Defendants deny that they will attempt forcibly or at

all to enter upon the possession of said mining premises,

'for any purpose, and allege the fact to be that defend-

anits are now in the actual possession and are entitled to

the possession of said premises.

Defendants deny that they are, or either of them is,

irresponsible or insolvent, or not able to respond in dam-

ages in any amount.

For further and affirmative answer and defense to

plaintiff's complainft., the defendants say and allege:
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1st.

Tluit ou the 2(>th tlay of June, A. T). 1900, the clefend-

aiiit, Ivobert Fulkersou, boiiiir thou and there a citizen

"f the Ignited States, and havinj^ coraplied with the re-

quirements of chapter six of title 32 of the Revised Stat-

utes of the United States, went upon the unoccupied and

nnaiipropriated public mineral lands of the United States

in the Uliisna ^fining District, in the Di<5trict of Alaska,

and made a discovery of placer gold upon and made loca-

tion of twenty acres of placer mining ground, desig-

nating the same as the ^NFissouri Placer ^fining Claim,

which, as defendants are informed and belieTe, embraces

the same ground mentioned in plaintiff's complaint and

therein referred to as the Viola Placer Mining Claim;

the said ^Fissouri Placer ^Fining C^lalm is more particu-

larly described as follows, to wit:

Beginning at a stake designated southerly center end,

and upon which a copy of the location notice is posted,

thence running 400 feet distant in an easterly direction

to the southeasterly corner for Corner No. 2; thence run-

ning 1.080 feet distant northerly to the northeasterly

corner for Corner Xo. 3; thence running 800 feet westerly

to the northwesterly corner for Corner No. 4; thence

running 1,089 feet southerly to southeasterly corner for

Corner No. 5; thence 400 feet easterly to Corner No. 1

and place of beginning. Said Missouri Placer Mining

Claim is situate on Slack Creek (in plaintiff's complaint

railed Ruby Canyon) about 1,600 feet from its confluence

with the north fork of the Chisna River, and is bounded

on the southerly side by the "Skookum" Placer Claim

and on the northerly by the "Lone Hand" Placer Claim.
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Defendants further allege that the said defendant,

Ivobert I'ulkerson, at the time of making said discovery

of placer gold, posted a location notice upon said Corner

No. 1, containing^ the name of the locator, the date of

location, the name of the claim, and snch a description

thereof as would identify the same with reasonable ( er-

tainty; that thereupon said Kobert Fulkerson marked

the boundaries of said ^Missouri Placer Mining Claim, by

f-etting five substantial posts firmly in the ground, so

that the boundary lines thereof could be readily traced,

and thereafter, to wit, on the 30th day of July, A. D.

1000, filed a copy of said location notice in the office of

the recorder of said Chisna Mining District, and the same

was recorded in the office of said recorder on Book 1 at

page 176 of said mining records; that said Robert Fulker-

son in all respects did and performed all acts and things

required by the laws of the United States relating to

the location and acquiring of mining claims and mining

rights within the District of Alaska, and in all respects

did and performed all acts required by the local customs,

rules and regulations of miners in said Chisna Alining

District, necessary to make a valid location and mining

claim on said premises above described, and the same

now is a valid and subsisting placer mining claim; and

that at all times since the SOth day of June, 1900, said

Kobert Fulkerson and the other defendants in this action

have been, and now are, the owners of and in the actual

possession and entitled to the possession of said mining

premises and of the whole thereof.
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2d.

That before the conimencemeut of this action said de-

f(Midaut, for a valuable consideration, sold, transferred

and assigned to the defendants, Oscar P^ish, James Fish

and S. E. Rosford (called O. J. ITosford in plaintiff's

complaint), an undivided interest in and to said Missouri

Placer Mining Claim, and defendants are now the sole

owners thereof.

3d.

Defendants further allege that the area embraced in

said Missouri Placer Alining Claim was at the time of

the location thereof on said 20th day of June, 1900, un-

occupied and unappropriated public mineral land of the

Tniled States, open to exploration, occupancy and loca-

tion: that plaintiff's pretended claim of and to said Viola

Placer Alining Claim is wholly without any right or

fonnrlation whatsoever; that no mining location of any

i:ind or character had ever been made upon said land,

and plaintiff's claim thereto is wholly false and pre-

tended, and made for the purpose of preventing defend-

ants from reaping the fruits of their just labors in the

discovery and location of said placer mining claim.

Wherefore, defendants pray judgment against the

plaintiff:

First.—That the defendants, Robert Fulkerson, James

Fish, Oscar Fish, and S. E. Hosford, be adjudged and

decreed to be the owners of, entitled to the possession,

and in the possession of, the said Missouri Placer Min-

ing Claim, and the whole thereof; and that the plain-

tiff have no estate, right, title or interest in or to- any por-
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tion thereof, or in any portion of the said pretended Vio-

la Placer Mining Claim.

Second.—That the plaintiff's complaint herein may be

dismissed upon its merits, and that the defendants have

such other and further relief in the premises as may seem

to the Court just and equitable.

Third.—That the defendants have and recover their

costs and disbursements herein.

(Sgd.) ARTHUE M. EDWARDS,
(Sgd.) F. M. BROWN,

Attorneys for Defendants.

United States of

District of Alaska

yt America,
|

Wss.
ska. J

James Fish, being first duly sworn, deposes and says

that he is one of the defendants in the above-entitled ac-

tion; that he has read the within and foregoing answer;

understands the contents thereof; and that the same is

true as he verily believes.

(Sgd.) JAMES FISH.

Subscribed and siTVorn to before me this 22d day of

June, A. D. 1901.

[Seal] (Sgd.) FRED M. BROWN,
Notary Public.

[Endorsed]
: No. 69-A. No. 2. In the United States

District Court, for the District of Alaska, Division No.

1. The Chisna Alining and Improvement Company,
Plaintiff, vs. Robert Fulkerson et al., Defendants. An-
swer. Due service by copy of the within answer is ad-

mitted! at Juneau, Alaska, this 1st day of July, A. D.
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1001. John G. Held, Attorney for Plaintiff. Piled July

1, 1901. W. J. Hills, Clerk. Arthur M. Edwards, F. M.

Brown, Attorneys for Defendants.

In the United States District Court, for tJw District of Alas-

ka, Division No. 1.

THE OHISNA MINING AND IM-

PROVEMENT COMPANY (a Private

Corporation),

Plaintiff,
I

vs. > No. 69-A.

ROBERT FULKERSON, AMES FISH,

OSCAR FISH, and O. J. HOSFORD,

Defendants.

Reply.

The plaintiff replies to the answer of the defendants;

The plaintiff denies that the ground and mining prem-

ises in dispute herein (and called by defendants the

"^lisouri" Placer Mining Claim), were on the 20th day of

June, 1900, unoccupied and unappropriated public min-

eral lands of the United States, but, on the contrary,

plaintiff alleges that the said ground and premises in

dispute herein were on said date, and for a long time

prior thereto, and still are, the lands and mining prem-

ibies described in plaintiffs' complaint filed herein,

claimed, named, and called the "Viola" placer claim,

as in said complaint alleged.

(Sgd.) JOHN G. HEID,

Attorney for Plaintiff.
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United States of America, "A

Y ss.

District of Alaska. \

G. C. Hazelett, being first duly sworn, says: I am the

general manager of said plaintiff corporation; that I

have read the foregoing reply and know the contents

thereof; that the same is true, as I verily believe.

(Sgd.) G. C. HAZELET.

Subscribed and sworn to before me this 4th day of

October, 1901.

[Seal] (Sgd.) JOHN G. HETD,

Notary Public for Alaska.

Service of a copy of the within reply is hereby admitted

at Valdez, Alaska, this 11th day of October, 1901.

A. M. EDWARDS, and

F. M. BROWN,
Attorneys for Defendants.

[Endorsed]: No. G9-A. Valdez No. 2. In United

States District Court of Alaska, Division No. 1. Chis-

na Mining & Improvement Company vs. Robt. Fulker-

son et al. Reply. Filed November 4th, 1901. W. J.

Hills, Clerk.
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In the District Court of tM United States, for the District of

Alaska, Division No. 1.

THE OHISNA MINING AND IM- ^

PROVEMENT COMPANY,

Plaintiff,

vs.

ROBERT FULKERSON et al.,

Defendants.

Application for Jury.

To the Honorable District Court of the United States, for

the District of Alaska, Division No. 1.

The defendants in the above-entitled action hereby re-

spectfully request a jury in the trial of said cause, and

herewith pay to the clerk of said court the fee of twenty

(20) dollars, as provided by Court Rule No. IX.

(Sgd.) F. M. BROWN,

A. M. EDWARDS,

Attorneys for Defendants.

[Endorsed]: 2-Y. Chisna Mining and Improvement

Company, Plaintiff, vs. Robert Fulkerson et al.. Defend-

ants. Demand for Jury. Filed November 29, 1901. W,

J. Hills, Clerk.
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THE OHISNA MINING AND IM-

PROVEMENT COMPANY

vs.

ROBERT FULKERBON et al.

Findings of the Jury.

1. Did the plaintiff's grantor, after a discovery of

mineral in some appreciable quantity on the ground, so

stake and mark the boundaries of the "Viola" Placer

Claim," on the ground that the boundaries thereof could

be readily traced by persons seeking to determine the

same?

Answer: "Yes."

2. Did the Viola Placer Claim as originally located

embrace the same ground as now embraced within said

lines as shown by the several comers as now established?

Answer: Yes.

3. Have the plaintiff and their grantor or grantors

been in the possession of the Viola Mining Claim or any

part thereof since the same was located by the plain-

tiff's grantor?

Answer: 'TTes."

4. Without reference to the qijestion of conveyances,

do you fin<i generally for plaintiff or defendant?

Answer: For the plaintiff.

(Sgd.) A. SHATTUCK,
Foreman.

[Endorsed]: No. 2-V. The Chisna Mining and Im-

provement Company vs. Robert Fulkerson et al. Find-

ings of the Jury. Piled January 24, 1902. W. J. Hills,

Clerk.
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Ill tin Vniied States District Court, for the District of Alas-

la, Division No. 1, at Juneau.

THE CHISNA MINING AND IM-

PKOVEMENT COMPANY (a Corpo-

ration),

Plaintiff,

vs.

M. V. EDWARDS, et al..

Defendants.

Motion for New Trial.

Come the defendants herein, by their attorneys, and

move the Court to have the findings of the jury and Court

siet aside and for a new trial in the above-entitled ac-

tion, for the following causes:

First.—Insuflaciency of the evidence to justify the ver-

dict and that the verdict is against law:

Second.—Error in law occurring at the trial and ex-

cepted to by the defendants.

F. M. BEOWN and

ARTHUR M. EDWARDS,
Attorneys for Defendants.

[Endorsed] : No. 2-Valdez. In the United States Dis-

trict of Alaska, Division No. 1. Chisna Mining and

Improvement Company, Plaintiff, vs. Robert Fulkerson

et als.. Defendants. Motion for New Trial. Filed Jan-

uary 27, 1902. W\ J. Hills, Clerk.
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In the United States District Courtf for the District of Alas-

ka^ Division No. 1.

THE CHISNA MINING AND IM-

PROVEMENT COMPANY (a Pri-

vate Ck)rporation),

Plaintiff,

vs.

No. 2-V.

ROBERT FULKERSON, JAMES
, FISH, OSCAR FISH, and S. E. HOS^

FORD,
Defendants.

Findings of the Court.

This cause coming on regularly for trial on the 23d day

of January, 1902, John G. Held, Esq., appearing as at-

torney for the plaintiff, and Messrs. Brown & Edwards,

appeared for the defendants. A jury of twelve persons

was regularly impaneled and sworn to answer certain

questions submitted to them by the Court, which said

questions were answered by said jury in the affirmative,

as will appear of record in this cause, and thereupon the

plaintiff presented said findings of the jury to the Court

and moved for judgment; thereupon the Court accepts

and approves the findings of the jury and adopts the

same as the findings of the Court; and the Court further

finds:
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1. That Frederick Quint, the plaintiff's grantor, en-

tennl into the possession of the Viola placer Claim and

])reniises, described in the complaint, on or about the 22d

day of July, 1899, then and there making a valid loca-

tion of said placer claim, in accordance with the laws

governing the manner of making and appropriating min-

iiiu, h)cations on mineral lands upon the unclaimed pub-

lic (lomaiu in the District of Alaska.

2. That the said Frederick Quint, plaintiff's grantor,

for a valuable consideration delivered to the plaintiff

the possession of the said Viola Placer Mining Claim, un-

der and by the written contract with plaintiff, dated

January 8, 1900, and plaintiff has ever since remained in

the possession of the same, or the greater part thereof,

and is lawfully in the possession of the same and entitled

to hold said placer claim as against the said defendants,

and each of them, or others! holding under them, or each

of them.

By the Court:

(Sgd.) M. C. BROWN,
Judge.

[Endorsed] : No. 2-Valdez. In the United States Dis-

trict Court for Alaska, Division No. 1. Chisna Mining

and Improvement Company vs. Robert Fulkerson et al.

Findings. Filed January 29th, 1902. W. J. Hills,

Clerk.
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In the United States District Court, for the Difitrict of Alas-

ka, Division No. 1.

THE CHISNA :\[INING AND IM-
,

PROVEMENT COMPANY (a Private

Corporation),

Plaintiff,

vs.

ROBERT FULKERSON, JAMES
FLSH, OSCAR FISH, and S. E. HOS-

FORD,

Defendants.

Decree.

This cause came on regularly for trial the 23d day of

January, 1902, John G, Heid, Esq., appearing as counsel

for the plaintiff, and Messrs Brown and Edwards, ap-

pearing for the defendants.

A jury of twelve persons was regularly impaneled and

sworn to answer certain questions submitted to them by

the Court.

Witnesses on part of plaintiff and defendants were

sworn and examined. After hearing evidence and argu-

ment of counsel and in^ructions of the Court, the jury

retired to consider all the questions submitted to them

by the Court, which said questions were answered by

the 'said jury in the affirmative, and are as follows:

I. Did the plaintiff's grantor, after a discovery of
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mineral in sonu' appreciable quantity on the ground, so

stake and mark tlie boundaries of the "Viola" Placer

Claim on the ground that the boundaries thereof could

be readily traced by persons seeking to determine same-?

Answer: Yes.

II. Did the "Viola" Placer Claim, as originally lo-

cated, embrace the same ground as now embraced within

said lines a« shown by the several corners as now estab-

lished. Answer: Yes.

III. Ilave the plaintiff and their grantor or grantors

been in the possession of the "Viola" Mining Claim, or

any part thereof, since the same W' as located by the plain-

tiff's grantor. Answer: Yes.

IV. Without reference to the question of conveyan-

ces, do youi find generally for the plaintiff or defendant?

Answer: For the plaintiff.

And the findings of fact by said jury, and the decision

thereof in writing having been duly rendered by the

Court, w'hich are now on fiJe in this cause.

On motion of John G, Held, plaintiff's attorney, it iis

hereby ordered, adjudged and decreed that the plaintiff

have judgment as prayed for in its complaint herein

against the defendants, and each and all of them; that all

adverse claims of the defendants, and each of them, and

all persons claiming or to claim said premises, or any

part thereof, through or under said defendants, or either

of them, are hereby adjudged and decreed to be invalid

and groundless; and that the plaintiff be, and is hereby

declared and adjudged to be the true and lawful owner

of the land described in the complaint and hereinafter

described, and every part and parcel thereof, as against
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these defendants, and that the defendants, and each of

them, are hereby perpetually enjoined and are estopped

from setting up any claims thereto, or any part thereof,

and that the defendants, and each of them, their work-

men, agents or any one acting in aid or assistance of

them be, and the same and each and all of them are here-

by perpetually restrained from entering upon the said

hereinafter described premises or any part thereof, and

from mining or working the, same, or in any manner in-

terfering with plaintiff's possession of said land and

premises. Said premises are bounded and described as

follows:

Beginning at a certain mining location stake placed

and established in the ground at a point about eighty

(80) rods southwesterly from where the walls of Ruby

Canyon first narrow to twenty (20) feet between wall

rocks, the said Ruby Canyon being situated north of the

left-hand fork of the second forks north of the mouth

of the Chisna River, being the first canyon coming in

from the north above and northwest from said second

forks, which said mining stake marks the south corner

of this placer claim, and is designated "Corner Stake

No. 1" ; running thence eighty (80) rods in a northeaster-

ly direction to a stake driven into the ground and desig-

nated "Corner Stake No. 2"; thence forty (40) rods in a

northwesterly direction at right angles to said southeast-

ern boundary line of this claim, to a stake driven into

the ground and designated "Corner stake No. 3"; thence

eighty (80) rods in a south'westerly direction parallel

with said southeastern boundarv line to a stake driven
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iiiU) the ground and designated "Corner Stake No. 4";

thence forty (40) rods in a soutlieasterly direction to the

place of beginning, being the location stake described

above; the said placer claim containinig twenity (20)

acres, situated in latitude north, about 63 degrees, 3',

50, and in longitude west^ about 145 degTees, 20', 15'', as

taken by the United States Exploring Party Number

Two, from (book's Inlet, on July 22d, 1899, in the Terri-

tory of Alaska, which mining claim was named by the lo-

cator, "Viola."

And it is hereby further ordered, adjudged and de-

creed that the plaintiff should have and recover it« costs

hereby taxed at f against the defendants.

By the Court

:

M. C. BEOWN,
Judge.

[Endorsed] : No. 2-Yaldez. In the United States Dis-

trict Court, District of Alaska, Division No. 1. Chisna

Mining and Improvement Company vs. Robert Fulker-

son et al. Decree. Filed January 29th, 1902. W. J.

Hills, Clerk.



The Chima Mininq and Improvement Co. 29

In the United States District Court, for the District of

AlaskOf Division No. I, at Juneau.

THE CniSNA IMiINING AND IM

PROVEMENT COMPANY,
Plaintiff

vs. \ No. 2-Valdez

ROBERT FULKERSON et al.,

Defendants.

Order Enlarging Time to Settle Bill of Exceptions.

On the application of the defendants, the time with-

in which they may settle the bill of exceptions herein

is hereby enlarged nnttil June 1st, A. D. 1902.

Dated this 29th day of April A. D. 1902.

(Sgd.) M. C. BROWN,

Judge.

In the United States District Court, for tJie District of

Alaska-, Division No. 1, at Juneau.

THE CHISNA MINING AND IM-

PROVEMENT COMPANY,

Plaintiff,!

vs.

ROBERT FULKERSON et al.,

Defendant®

Affidavit of Lewis P. Shackleford.

United States of America,^
> ss.

District of Alaska. J

Lewis P. Shackleford, being first duly sworn, am <Bath,



30 Robert Fulkcrson ct al. vs.

deposes and says: I am one of the attorneys for the de-

fendant in the above-entitled action; that on or about

the 3d day of May, 1902, the firm of Winn & Shackle-

ford was employed by A. K. Delaney, as counsel in the

above-entitled matter for the purpose of perfecting the

appeal in the same to the Circuit Court of Appealis, for

the Ninth (9th) Circuit; that immediately thereupon af-

fi^int notified L. R. Gillette, the court stenogTapher, that

he would like to have a copy of the evidence and testi-

mony in s-aid matter, transeribed for use upon appeal;

that since said time the court stenographer has been

engaged continuously, and with but small intermission

from day to day in reporting causes and hearing had

before this Court for its May term, and to affiant's

knowledge has not been able by reason of lack of time

to complete the transcript of the testimony. That if

the defendants herein are granted until the 7th day of

June they will be able to complete the record in said

case, preparatory to appeal.

LEWIS P. SHACKLEFORD.

Subscribed and sworn to before me this 31st day of

Ma^', A. D. 1902.

[Seal] W. J. HILLS,

Clerk United States District Court for the District of

Alaska, Division No. 1.

[Endor-sed] No. 2-V. In the United States District

Court for District of Alaska, Division No. 1. The

Chisnia Mining and Improvement Co. vs. Robert Fulker-

son et al. Affidavit. Filed May 31, 1902. W, J. Hills,

Clerk.
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In the Uniicjd States District Court, for the District of

Alaska, Division No. 1, at Juneau.

THE CHISNA MINING AND IM

PKOVEMENT COMPANY,
Plaintiff,

vs.

ROBERT FULKERSON et al.,

Defendants.

Order Extending Time to File Bill of Exceptions.

Upon the application and motion of the attorneys for

the defendants herein, it appearing that the Court

stenographer has not been able to spare sufficient time

for the completion of the record on appeal herein, and

that he will be unable to complete said record by the

first day of June:

It is ordered that the defendants have until the

seventh ( 7th) day of June to file his bill of exceptions and

record for appeal herein and settle the same.

Done in open court this 31st day of May, 1902.

M. C. BROWN,

Judge.
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Juni^ 7, 1902—May, 1902, Term at Juneau.

THE CIIESNA MINING AND IM-

PKO\'EMENT COMPANY

TB.

ROBERT FULKERiSON et al.

Order Extending Time to File Bill of Exceptions.

And now, by agreement of counsel for both parties

dereto, it is ordered that the time for filing statement

of facts and bill of exceptions herein be and the same

is-, extended for three days.

M. C. BROWN,

Judge.

In the United States District Court, for the District of

Alaska, Division No. 1.

THE CHESNA MINING AND IM-

PROVEMENT COMPANY (a Private

Corporation),

Plaintiff,

va.

ROBERT FULKERSON, JAMES
FISH, OSCAR FISH, and S. E. HOIS-

FORD.
Defendants.

Exceptions.

Oomes now, the above-named defendants by their at-

torneys, F. M. Brown, Arthur M. Edwards, A. K. De-
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lanej and Winn & Sliackleford, and petitions and prays

the Court to file and have made a part of the record

of the foregx)ing and above-entitled cause, the follow-

ing exceptions, some of which may, and o-thers which do

mot appear of record herein,

I.

Excepts to all of that portion of the instructions given

to the jury, or to the instructions commencing with the

following words: "Now, there are few questions upon

which perhai>s the Court should instruct you," and ex-

tending down to the following words of said instruction:

"That is sufficient as a discovery"—for the reason that

the tsaid instruction does not properly state the law

as applicable to th<^ facts of said cause, and that same

is misleading, and for the further reason, as said in-

struction is against law, and the facts in said case did not

justify said instruction.

II.

Excepts to all of that portion of the following' instruc-

tion or instructions commencing with the words "After

he has made his discovery" down to and including the

words, "To ascertain the boundaries of a claim," on the

grounds and for the same reasons as stated in the first

exception herein.

III.

Excepts to all of the instruction following the above

and last mentioned instructions which, commence with

the words, "If, in this case, you find that M. Meals," and
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down to and including the words, "To interfere with your

house or stable," said exception is based upon the same

r<'asons as stated in the firet exception herein, and for

the further reason that the Court, in so instructing the

jury, commented upon the fa^ts in said cause, and that

the same may have misled the jury to the prejudice of

the defendants herein.

IV.

Excepts to all of that portion of the instruction or in-

structions commencing with the wordB, "Let me say to

you further," and down to and including the words, "Or

in any other way," for the same reasons assigned in

the other exceptions herein, and upon each and all of the

grounds and reasons herein set out.

V.

Excepts to all that portion of instruction or instruc-

tions commencing with the words, "It is claimed, I be-

lieve, that his original location," dowm to and including

the following words, "If he had been upon the gTound,"

for the reason that said instruction does not state the

law governing the facts herein for the further reason that

the same does not define what constitutes an agent or

an attorney, for the purpose of locating mining claims,

or does not state whether the authority or power to act

as an agent for another in such manner should be in

writing or verbal.

VI.

The defendants except to the first finding of fact of

the jury or answer upon the trial of said cause, for the
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reason that the said answer and finding of said jury is

contrary to and against law, and is not supimrted by

the facts and evidence in said cause, and is against tlio

evidence and contrary to the same; and excepts to the

second answer or finding of fact by said jury in said

cause for the same reasons., except to the third finding

of fact of said jury, and also excepts to the fourth finding

of fact, or answer, or verdict of said jury upon the same

gounds and for the same reasons herein stated.

VII.

Defendants also except to the order and ruling of the

Court in overruling and denying of the motion for a new

trial filed herein by said defendants and each of them.

VIII.

The defendants, and each of them, excepts to the or-

der and ruling of the Court and the action of the Cburt

in adopting and approving the findings of the jury made

and rendered in said cause, for the reason that said find-

ings are against law and contrary to and against the

evidence in said cause, and that there is no evidence to

support the same; and defendants except to the first

finding of facts by the Court herein upon the same

gTounds and for the reasons laist above assigned to the

Court's action in approving and adoption of the finding

of fact of the jurv^; and upon the same grounds and for

the same reasons excepts to the second finding of fact

made herein by the Court.

IX.

Defendants in each of the same also except to the
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final decree and judgment made, rendered, and filed by

the Court herein on January 29th, 1902.

BROWN & EDWARD,

A. K. DELANEY, and

WINN & SHACKLEFORD,

Attorneys for Defendanits.

The above and foregoing exceptions, and each of

the same, are by the Court allowed, and said exceptions

are hereby ordered filed in said cause and made a part

of the record of the same.

Dated June 10th, 1902.

i M. C. BROWN,
Judge.

[Endorsed] : No. 22. In the United States District

Court for District of Alaska. The Ctiisna Mining & Im-

provement Company, a Corporation, Plaintiff, vs. Rob't

Fulkersen, Jas. Fish, Oscar Fish and. S. E. Hosford, De-

fendants. Exceptions. Filed June 10, 1902. W. J.

Hills, Clerk.

In the United States District Court, for the District of

Alaska, Division No, 1.

In the Case of the CHISNA JOINING \

AND IMPROVEMENT COMPANY

vs.

ROBERT FULKERvSON et al.

Assignment of Errors.

Comes now the defendants above named and files the
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following assignment of errors, upon which they will

rely upon their appeal for the decree made by this Hon-

orable Court on tihe 29th day of January, 1902.

I.

That the United States District Court for the District

of Alaska, Division No. 1, erred in overruling the objec-

tion of counsel for appellant in error to the introduc-

tion in evidence of oral testimony as to the location of

the "Viola Mining Claim" by A. J. Meals.

11.

That the said Court erred in admitting in evidence the

certificate of location of the "Viola Placer Claim" offered

by the plaintiffs at the trial over the objection of the de-

fendants.

III.

That the said Court erred in admitting in evidence

over the objection of the defendant the location notice

of Frederick Quint of certain mining ground on Ruby

Canyon.

IV.

Court erred in admitting the evidence in relation to

the character of the stakes that Avere used in staking

claims in the vicinity of Slate Creek over the objection

and exception of the appellant.

V.

That the Court erred in admitting the evidence as to

answer to the question of counsel for the plaintiff, as to

what, if anything, he learned from the inspection of cer-

tain stakes upon the property in controversy, over the

objection and exception of the appellants.
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VI.

Tho Court erred in admitting in evidonoe, over the ob-

jection of the appeUants, a bond for deed from Frederick

(>uint to the plaintiff, and subsequently marked Plain-

tiff's Exhibit "G," which en*or appears during- the ex-

amination of Mr. Hazlitt, recalled as a witness for the

plaintiff, and which ruling was excepted to by the de-

fendants.

VII.

That the Court erred in admitting in evidence Plain-

tiff's Exhibit "I," being a copy of a deed from Frederick

Quint to the plaintiff, and being objected to and excepted

to at the time by the defendants, for the reason that the

same was incompetent and immaterial, and for the rea-

son that the same was executed after the commencement

of the r)laintiff's action, and not tending in any manner

to prove the title or ownership of the property in contro-

versy in the plaintiff at the date of the commencement

of the action.
,

VIIT.

That the Court erred in permitting the witness Haz-

litt, upon re-examination, to testify as to tlie purpose for

Vv'hich he returned to Alaska, and in stating the conclu-

sion as to whether the plaintiff entered into the posses-

sion of the ''Viola Placer Claim," which evidence was ad-

mitted over the objection and exception of the appellant.

IX.

That the Court erred in admitting the oral evidence

as to \\ho was in possession of the "Viola Placer Claim"

at the time of the commencement of the action, over the

(»bjection and exception of the plaintiff. \
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X.

That the Cuurt erred in allowing the witne.ss Hazlitt

to answer the question as to under what arrangement

he entered into possession of the ''Viola Placer Claim,"

which ruling of the Court was objected and excepted to

by the appellant.
,

XI.

That the Court erred in denying the miotion of the

appellant for a nonsuit, for the reason «t)ated in said

motion and appearing upon the record in said case.

XII.

The Court erred in oven^uling the appellant's motion

for a new trial and motion to set aside the tinding-s of

the jury.

XIII.

Th^ Court erred in overruling the appellant's objection

and exception to the instructions to the jury, as ^liown

in the first exception in the said exceptions herein.

XIV.

The Court erred in overruling the objection and excep-

tion shown in the second exception on file herein to the

instructions of the jury.

XV.

The Court erred in overruling the fourth objection and

exception as showm in the settled exceptions herein.

XVI.

The Court erred In overruling the fifth objection and

exception, as shown in the fifth settled exception herein.



40 Robert Fulkerson et al. vs.

XVII.

Tlie Court eri-etl in overruliug the defeiwiants' objec-

tiou and exception to the first finidiing of facts herein and

in the third finding of facts herein, as shown in the sixth

exception of the settled exceptioms on file herein.

XVIII.

The Court erred in his action in adopting and approv-

ing the findings of the jury made ajnd rendered in said

cause, for the reaison that the findings are against the

law, contrairj' to the law, and for the reason that the

same are not supported by the evidence, and for the rea-

son that the same are not justified by the evidence that

there is no evidence to support the same or any part of

the same.

XIX.

And the Court erred in overruling the defendants' ob-

jection and exception to the findings of the fact of the

Court herein, for the reason that the same are against

the law and contrary to the law and against the evidence

and not supported by the evidence, and not justified by

the evidence, and for the reason that there is not any evi-

dence to support the same or any part: of the siame.

XX.

That the Court erred in rendering and making its final

decree and judgment herein for the reason that the same

was against the law and contrary to the law, and un-

supported by the facts of the evidenjce, not justified by

the evidence, and for the reason that there is no evidence

to support the same, and especially for the reason that
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there is no evidence to support the title of the plaintiff

•at the time of the commencemnt of the action herein.

Wherefore, the appellant prays that the judgment and

decree of the United States District Court for the Dis-

trict of Alaska, Division No. 1, be reversed.

F. M. BKOWN,
A. K. DELANEY, and

WINN & SHAOKLEFORD,

Attorneys for Defendant and Appellanit.

[Endorsed] : No. 2-V. In the United States District

Court for District of Alaska, Division No. 1. In the

caise of the Chisna Mining and Improvement Company

vs. Robert Fulkerson et al. Assignment of Errors. Filed

June 21, 1902. W. J. Hills, Clerk.

In the United States District Court, for the District of

Alaska, Division No. 1.

THE CHISNA MINING AND IM

PROVEMENT COMPANY (a Pri-

vate Corporation),

Plaintiff,

vs.

ROBERT FULKERSON, JAMES FISH,

OSCAR FISH, and S. E. HOSFORD,

Defendants.

Petition on Appeal.

To the Honorable MELVILLE C. BROW^N, District

Judge of the United States District Court, for the

District of Alaska, Division No. 1.
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Tlu» above-named defendants, and each of them, in the

above-enrtitle<l cause, conceiving themselves aggrieved by

llie order and decree made and enitered by the above-

named Courts in the above-entitled cause under the diate

of January 29th, 1902, wherein and whereby, among

other things, it was ordered, adjudged and decreed that

the plaintiff have and recover the judgment prayed for

in complaint of plaintiff, and that the adverse claims of

the defend,ants, and each of them, to the cert-ain premises

and mining claims described in said decree, or any part

thereof, were adjudged and decreed to be invalid and

groundless, and wherein and whereby the plaintiff was

adjudged to be the true and lawful owner of the land

described in the complaint of the plaintiff, and wherein

and whereby the defndants, and each of thean, were per-

petually enjoined and estopped from setting up any^

claims thereto, and were perpetually restrained from

entering upon the premise or any part thereof, and from

mining and working the same in any manner interfering

with plaintiff's possession of said land and premises,

defendants hereby appeal to the United States Circuit

Court of Appeals for the Ninth Circuit from said order

and decree, and each and every part thereof, for the rea-

sons set forth in the assignment of errors which is filed

herewith, and they pray that this, their petition for their

said appeal, may be allowed, and that a transcript of the

record, proceedings and papers upon which said decree
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was made, duly authenticated, niay be sent to tihe United

States Circuit Court of Appeals for the Ninth Circuit.

Dated June 20, 1902.

A. M. EDWARD,

F. M. BROWN,

A. K. DELANEY, and

WINN & SHACKLEFORD,

Attorneys for Defendants.

The foregoing petition on appeal is granted and clmm

of appeal therein made Is allowed.

Done in open court this 21'Sit day of June, 1902.

M. C. BROWN,

Disftrict Judge of the United States District Court for

the District of Alaska, Division No. 1.

[Endorsed]: No. 2-Y. In the United States District

Court for District of Alaska. The Chisna Mining and

Improvement Company (a Private Corporation), Plain-

tiff, vs. Robert Fulkersen, James Fi«h et al.. Defendant.

Petition on Appeal. Filed June 21, 1902. W. J. Rills,

Clerk.
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in l/iv United states Distriet Court, for the District of

Alaska, Division No. 1.

THE CHISNA MINING AND IM-

PROVEMENT COMPANY (a Pri-

vate Corporation),

Plaintiff,

vs.

ROBERT FULKERSEN, JAMES FISH,

OSCAR FISH, and S. E. HOSFORD,

Defendiants.

Citation on Appeal (Copy).

United States of America—ss.

The United States of America to The Ohisna Mining and

Improvement Company, a Corporation, and to John

G. Heid, Its Attorney, Greeting:

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals for the

Ninth Circuit to be held at the city of San Francisco, in

the State of California, \\ithin thirty d>ays from the date

of this writ, pursuant to an appeal filed in the clerk's

office of the United States District Court for the District

of Alaska, Division No. 1, wherein Robert Fulkerson,

James Fish, Oscar Fish and S. E. Hosford are appel-

lants, and you are respondent and appellee, to show

cause, if any there be, why the judgment in said appeal

mentioned should not be corrected and speedy justice

should not be done to the parties in that behalf.
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Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United Stiate«

of America, this 21®t day of June, 1902, and of the Inde-

pendence of the United States the 126th.

M. O. BROWN,

Judge of the United States District Court for the District

of Alaska, Division No. 1.

Attest:

W. J. HILLS,

Clerk.

[Endorsed] : No. 2—V. In the Ignited States District

Court for District of Alaska. Chisua Mininn and Im-

provement Company, Plaintiff, vs. Kobert Fulkeri-ion,

James Fish et al., Defendants. Citation on Appeal.

Filed July 9, 1902. W\ J. Hills, Clerk.

In the United States District Court for the District of Alaska,

Division No. 1.

THE CHISNA MINING AND IM

PROVEMEINT COMPANY (a Pri

vate Corporation),

Plaintiff

vs.

ROBERT FULKERSON,JAMES FISH

OSCAR FISH, and S. E. HOSFORD,

Defendants.

Bond on Appeal.

Know all men by these presents, that we, Robert

Fulkerson, James Fi^h, Oscai* Fish, and S. E. Hosford,
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iiH i)riii(i[)alvs, and Louis Levy as suretiy, are hereby held

aud tiniily lx)iiml to the Chisnia Miuiug and Improve-

ment 0>mi)any, a corporation, respondents upon this ajj-

peal, and to their administrators, executors and assigns,

in the sum of §;250, United States gold coin, to be paid

t(> tlip aforesaid residents, tlieir adminii4rators, execu-

tors, or assigns, for which payment, well and truly to

be made, we bind ourselves, our heirs, executors, admin-

istrators, and assigTis, jointly and severally, firmly by

these presents.

Dated this 21st day of June, 1902.

Whereas, the above-named defendants, lately at a ses-

sion of the United States District Court for the District

of Alaska, in said court, between the Chisna iNrining and

Improvement Company, above named as plaintiff, and

the above-named defendants, as defendants, a decree

was rendered against the said defendants, and the said

defendants having obtained from siaid Court an order

allowing an appeal to the United States Circuit Court

of Appeals to reverse the decree of the aforesaid suit,

and a citation directed to said Chisna Mining and Im-

provement Company is about to be issued citing and ad-

monishing it to be and appear in the United States Cir-

cuit Court of Appeals for the Ninth Circuit, to be hoiden

at San Francisco, California.

Now, the condition of the albove obligation is such

that if tflie said defendants above named shall procure

their said appeal to effect, and 'Sihall answer all damages

and costs that may be aAvarded against them, if they

fail to niake their plea good, and then the above obli-
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«;ati(>n is to be void; otliorwise to remain iu full force

and virtue. IIOBERT FULKE.K80N,
JAjME8 fish,

OSOAH L^IkSH, and

S. E. HOSFOHD.
LOUIS LEVY,

Sufficiency of tlie foregoing sureties on tlie foregoing

bond and the foregoing bond is aippix)ved this 2ilst day

of June, 1902.

M. C. BROWN,
Judge.

[Endorsed]: No. 2-V. In the United States Disitrict

Court for District of Alaska. The Chrsna ^Mining and

Improvement Company, Plaintiff, vs. Robt. r'ulkorson,

flames Fish et al., Defendants. Bond on Arppeal. Filed

June 21, 1902. W. J. Hills, Clerk.

In the United States District Court for the District of Alaska,

Division No. 1.

THE CHISNA MINING AND IM-

PROVEMENT COMPANY, (a Private

Corporation),

Plaintiff,

vs.

ROBERT FULKERSON, JAMBS FISH,

OSCAR FISH, and S. E. HOSFORD,
FORD,

Defendants.
'

Bill of Exceptions.

Be it remembered that this cause came on for trial
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on the —— (lay of January, 1902, and a jury having

been deniandecl in said eaiise to make their findings, and

all of the parties being present and represented by their

respeetive attorneys and counsel in said cause, the same

I>roceeded to trial, and the following is the testimony

and evidence that was submitted on the part of plain-

tiffs and defendants, and upon -which the said cause

was tried before said jury at said time, in the above^n-

titled court, to wit:

In the Unifrd i^iafrs District Court for the District of Alaska,

Division No. 1.

THE OHISNA MINING COMPANY

VS. ) >^o. 2 Valdez.

ROBERT FULKERSON, et. al.

Testimony.

Tried at Juneau, Alaska, Jan. 23d and 24th, 1902.

Appearances:

.For the Plaintiff, JOHN G. HEID, Esquire:

For the Defendants, Messrs. ARTHUR M. EDWARDS,

and F. M. BROWN, and ARTHUR K. DELAANEY.

A. J. MEALS, a witness called on behalf of the plain-

tiff, being first duly sworn, on his oath testified as follows

on

Direct Examination.

(By Mr.HEID.)

Q. What is your name?

A. Henry Jackson Meals.
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(Testimony of A. J. lyfeals.)

Q. Where do you reside?

A. I reside in Alaska most of the time; the balance of

the time that I aint in Alaska, in Nebraska.

Q. When did you first come to Alaska, Mr. Meals?

A. In 1898.

Q. And to what part of Alaska did you first ^o?

A. I landed at Valdez in March of 1898.

Q. Are you acquainted with the plaintiff, or the plain-

tiff corporation, the Chisua Mining and Improvement

Company? A. Yes, sir.

Q. Do you know the defendant, Robert Fulkerson?

A. Yes, sir; I have seen him two or three times.

Q. Know James Fish? A. Yes, sir.

Q. Oscar Fish? A. Yes, sir.

Q. Know O. J. Hosford? A. Yes, sir.

Q. Do you know the placer mining claim called the

"Viola" Placer Mining Claim, situated in Ruby Canyon

Creek, or some call it Slate Creek, in the District of

Alaska? A. Yes, sir.

- Q. Do you know who located that placer claim?

A. Yes, sir.

Q. Who?

A. Frederick Quint, by myself, as agent.

Q. Now, how long after you arrived in Alaska did you

locate this plaeer claim, the Viola?

(Objected to as calling for the conclusion of the wit-

ness and assuming something not in evidence, to wit,

that there was a location. Let him state what was

done.)
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(Testimony of A. J. Meals.)

(Objection overruled. Exception.)

A. About a year and four months.

(.}. Now, in all—well, in order to avoid all objections,

] ,will ask you to state to the jury what you did from

the time you arrived in Alaska up to the date of filing

this placer claim called the "Viola," by the plaintiffs?

A. We arrived at Valdez, I think, the 8th day of

^Nlarch

—

Q. What year?

A. Of the year 1898; we started to pulling over a

couple of days after we got there, and moved our stuff

to Lake Guritana, built a boat—on the way down to Cop-

per Center, and got to Copper Center some time in June.

Then we started up the Copper Kiver, panninig the bars

on the way, and the streams that came into the Copper,

always keeping to the one that showed the best results,

which took us up the Chisna River. We followed that,

doing the same, until we came to the Chesna—that

showed the best results, and we went up there. We had

to pack—had to pull the boat up the mouth of the river,

and we packed up there, and not being able to pack pro-

visions enough to last us any lenglh of time

—

Q. When you say "we," do you mean, Mr. Meals?

A. Mr. Hazelet and m^^self, and I believe one Mc-

Nally and some other were together, and we pulled the

boat up the river

—

Q. Well, go on.

A. Then we found some fair prospects there, but not

enough to warrant a location. So Ave returned for more

provisions, and was goiug back again. We pulled the
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(Testimony of A. J. Meals.)

boat up the Chesna as far as we could this time and

packed up ag-ain, the other parties goin.G: in with u«.

They returned ag'ain, and Ilazelet and I stayed up there.

We prospected again, but it rained continually, and we

couldn't get anything done without trenching, and we

didn't have time to do that with the provisions we

had on hand, and so we went up the creek looking for

some quartz we had found on the river. We cross^ed the

mouth of Ruby Canyon on the head of Slate Creek, and

there we found croppings, bedrock, on the Chesna River.

So we went back to Copper Center for more provision?,

and came back on the ice. W> boated first as far as

we could until the anchor ice stopped us, and then we

went up and built a cabin where the bed-rock was, dug

holes across the valley ranging from twenty to thirty feet

deep, ran a tunnel in the side of the mountain, but got

no results. We returned to Copper and got our provi-

siions, some m'ore that were left there, and bought a

horse. We came back by way of the Chesna where we

had found these prospects before

—

By the COURT.—When was that?

A. In the spring of 1899. From there in April or

May^—we found some prospects below; and when the

snow went off we followed up the river and prospected

as we had before on each branch of the stream as we

came to it, and finally landed at Ruby Canyon again, and

there found prospects running from ten to twenty-five

cents to the pan.

Q. On what day was that? ' T
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(Testimony of A. J. Meals.)

A. Ou the 18th day of July.

Q. Of what year? A. Of the year 1899.

Q. That was Ruby Canyon. No, wait a moment; I

would like to just have you look at that map and identify

it, and state what that represents, if you know.

A. That represents the Viola Placer Claim and the

Edith Placer Claim, and the lay of the ground immedi-

ately joining them.

Q. Who drew that map? A. I drew that map.

Q. Is that approximately a correct representation

of those claims as they appear on the ground?

A. Approximately; yes, sir.

Q. If the Court please, I wish now to offer that map

in evidence and have the witness testify from it.

(No objection. Marked Plaintiff's Exhibit "A.")

Q. First, I want to ask you a preliminary question;

what is your profession, if you have any?

A. Surveyor, engineer and miner at present.

Q. Now, look at this blue print, and state if yon know

what that is?

A. That is a map of the Chesna and its tributaries,

and of a small portion of thei Chestocheena.

Q. Who made it? A. I made it.

Q. Who made the surveys for that map?
A. It was not surveyed. I stepped th^e ground and

to^v the angles from the extreme head of the creek down.

Q. You mean of that whole country there?

A. It's not a survey of the country, no; I stepped it

off, taking of course from a point and stepping the dis-

tance and making a sketch of the river as it crossed the
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^Testimony of A. J. Meals.)

line, and made these field-notes as I went; and I made

this map from the notes I believe in the month of Oc-

tober, 1899.

By Mr. HEID.—I wish to offer this map in evidence

for the purpose of showing that these parties were up

there, and that they were not simply skimming over the

ground, but that they were there sometime and made

a close examination of that country.

By Mr. BROWN.—This map is not objected to on the

ground that the measurements are not accurate, but

simply because it is not material.

(Objection overruled. Exception.)

Q. I'll ask you, Mr. Meals, if the map last offered

shows the location of the Viola Placer Claim?

A. Yes, sir.

Q. I'll ask you if the measurement or scale on which

it is drawn is relatively correct?

A. It is of the claims; yes, sir; and as far as the step-

ping went on the other lines. The map was made to a

sicale the length of the river I stepped; the claims them-

selves were all measured with a steel tape.

(Marked Plaintiff's Exhibit "B.")

Q. Now, Mr. Meals, you state that on the* 18th day of

July, 1899, you discovered gold upon the ground on Ruby

Canyon Creek, or sometimes called Ruby Creek. I'll

ask you to point out to the jury on this map, Plaintiff's

Exhibit "A," about where you discovered that gold?

A. It was about three hundred feet from the north-
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east corner down the creek, about where the bend of

the river turns away from the line.

Q. About there? A. Yes, sir.

By the COURT.—Is that on the Viola Phicer?

A. Yes, sir, on the Viola Placer.

Q. And that point is about three hundred feet from

the boundaries of the Viola Placer Claim?

A. Yes, sir.

(2. Within the boundaries? A. Y^es, sir.

Q. What did you do next after the discovery of gold

on this claim?

A. Well, Mr. Hazelet was with me; we went back to

camp. W^e were camped about two and a half miles be-

low in a bunch of willows, the last big willows on the

creek, and we cut stakes and went back up the creek and

staked that; however, we stopped at other points go-

ing down, and then we went back and staked this

ground, staking the Viola first.

Q. Now, please state to the jury just what you did in

the way of staking this claim and marking the bound-

aries on the ground?

A. In the first place, we found about how far up the

creek we wanted to go; then we run down the creek

and found about where we wanted our side lines; then

we set a location stake on the side line, the southeast cor-

ner, and then we proceeded to chain it off.

Q. Just point to the jury where you placed this lo-

cation stake.

A. Here; the southeast corner, I should have said.
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(Testimony of A. J. INfeals.)
;

Q. Of the Viola Tlacer Claim? A. Yes, sir.

Q. What next did you do?

A. We proceeded to chain it off, eighty—or thirteen

hundred and twenty feet, to the north and a little east.

Q. To where? A. To this point here; yes, sir.

Q. Now, what is that corner on the map?

A. The northeast corner of the Viola Placer Claim?

Q. What did you do there to establish that corner?

A. We established the stake firmly in the ground,

put a few stones around it, marked it the northwest cor-

ner Viola—marked it corner stake No. 2, locator Fred-

erick Quint, by H. J. Meals, agent—the northeast cor-

ner.

Q. W^ere the stakes blazed, or could' you mark them?

A. The stakes were blazed, hewed off on one side and

marked on with lead-pencil.

Q. I'll ask you how high above the ground these

stakes stood?

A. They w^ould go three or four feet, I think—none

less than three feet.

Q. What did you do after having established the

northeast corner of the Viola Placer Claim?

A. Proceeded to establish the northwest corner by

measuring off forty rods or six hundred and sixty feet.

Q. Now, what did you do to establish that corner

there?

A. Established the stake there with the same descrip-

tion except that it was the northwest corner, and piled

a few stones around the same as before.

Q. Was there any number placed on that stake?
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(Testimony of A. J. Meals.)

A. Yes, sir; number three.

Q. That is the one placed at the northwest corner of

the claim? A. Yes, sir.

Q. State what you did to establish any of the other

corners?

A. We staked down to the next corner, running a

south course and placed stake number four.

Q. What corner would that be?

A. That corner right here (indicating).

Q. What corner would that be—what direction?

A. The southwest corner of the Viola Placer.

Q. What inscriptions, if any, were placed upon that

stake?

A. Stake No. 4, Viola Placer, Frederick Quint, Lo-

cator, by A. J. Meals, Agent—^southwest corner.

Q. How was that corner established on the ground

with reference to the other stakes?

A. The same—driven in the ground, and stones piled

up around them.

Q. What next, if anything, did you do to establish

any further corners?

A. Chained across the other corners to prove our

work—to the place of beginning.

Q. The point of beginning being what?

A. Six hundred and sixty feet southeast.

Q. T mean at what beginning?

A. The southeast corner.

Q. Now, I'll ask you what did you have with which

to measure these distances?
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(Testimony of A. J. Meals.)

A I had a steel tape, an engineer's tape, a hundred

feet long.

Q. And who helped you to juake the meaPuiements?

A. Mr. G. C. Hazelet.

Q. What else did you use in making these measure-

ments—any pins? A. Any what?

Q. Any surveyor's pins?

A. No, sir, little stakes we cut off the willows, some-

thing like you have in your hand there.

Q. What did you do with those?

A. Stuck them in the ground.

Q, At every one hundred feet?
f

A. No, sir, not every hundred feet; but several places

we left the stakes in the ground where they were.

(2 P. M. same day.)

Q. Mr. Meals, T want to ask you one more question

before I go further in this matter. I want you to state

the topography and conditions of that country where the

Viola claim is situated—how far above timber if you

kuow—on that creek I am speaking of?

A. It's about six miles, the last tin.ber— yes, a little

(»ver six; it's about seven miles.

Q. What kind of timber do you refer to?

A. Spruce.

Q. What, if any, timber is above the spruce timber

you speak of on the way up to the Viola Placer Claim?

A. There is a gray willow that grows of a fair size,

ihree or four inches in diameter and ten or twetlve feet

iiigh at the most. Then there is some little brush—

buck-brush, and a few small willows.
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(). Now, I'll at>k you to look at this paper an-l state if

V'.ii know what that is—can you ideulify it?

A. This is a copy of the location notice placed on the

\'iola rUicer Claim.

Q. At what corner?

A. At tlie southeast corner of the claim.

i} That would be where—you say the southeast cor-

ner of the Viola Placer Claim? Whose signature is

ihat? A. That is my signature.

(^Phiintiff offers in evidence the location certificate of

the Yiola Placer Claim.)

(Objerted to by defendants on the ground that the

same was not recorded within a reasonable tiir,e after

The date of said location. "I

By the COURT.—At the time of this location, the Dis-

trict of Ala.ska had not been divided into recording divi-

si(»ns of the district. One or two such divisions had

been established—certainly one at Juneau; but other

wise the whole district was a recording division and the

rlerk of the Court was ex-officio recorder. Without

reference to this being recorded, the witness testifies it

is a true copy of the notice placed on the claim, and the

matter is one of personal knowledge. You may state,

Mr. :Meals, what has become of the notice that was

placed on the stake originally?

A. 1 couldn't say; we found some of the pieces of it

nround on the ground, but the notice itself was gone.

O. Was it destroyed? A. Destroyed.

Pv Air. HEID.—Now, Gentlemen of the Jury, this
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loi-atioii notice reads as follows, and is a certified copy

of the original:

[Location notice omitted in original certified trans-

cript of record.]

Q. Now, Mr. Meals, after making this location, what

did you do thatt year, following the making of this loca-

tion? A. I soon returned to the States

—

(Objected to as incompetent and immaiterial.)

By Mr. HEID.—If the Court please, I desire to show

the continued acts of these parties, showing that they

uiaintained their possession of the ground.

(Objection ovenuled for the present. Exception.)

A. ^^'hy, I returned to the States and notified Quint

of t!ie locations, and he afterwards turned it into the

Ohesna Mining Company that was formed after we went

back.

(Defendants move to sitrike out the evidence as to

formation of the company, as not the best evidence.)

(Objection sustained. Exception.)

Q. What did you—or when did you return to that

ground again, Mr. Meals? A. Well —

By tlie COUTvT.—Let him answer the question as to

^vhat he did aftei making this location.

A. T said soon after the location I returned to the

States, and before I left I continued prospecting on the

ground at numerous places to ascertain vrhether it was

general, or whether it was simply a pocket. We was a

week or ten days, perhap'<.

Q. What was the result of your prospecting?

\. Well, we would get pans that would run all the

way from a nickle up to fifty cents to the pan; that is,
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according to our judgment, we averaged up numerous

pans and it averaged sonietliing lilce twenty cfnts.

Q. And you say you thereafter left for tiie Btates?

A. Yes, sir. '

Q. W'hefi did you again return to tliese claims?

A. We left Seattle the first day of February—
Q. On your way back to these claims?

A. Yes, sir.

Q. When did you land at Valdez next?

A. ^Ve landed, I think, on the 22d.

Q. Did you come alone, or in who<;e company did you

come?

A. I came with Frederick Quint, and Mr Tlazelet,

and other employees of the company that we brought

along with us. <

Q, Y\o\v many of them were there?

A. There was twenty-six all together.

Q. "Now, what year was that?

A. That was in the year 1900.

Q. When did you land at Valdez—you stated on the

22d, I believe. Now, what did you then do?

A. Well, v-e started to freight our stuff to the in-

terior, to get to our claims.

Q. How much did you hare of what you call "stuff"?

A. We paid the ship company for a hundred and

ninety-one and six-tenths tons.

Q. What did it consist of?

A. Provisions, hydraulic outfit, hay, sawmill, and feed

for the horses and cattle.

Q. Go on—what did you do then, in Valdez?

A. W^ell, we started and freighted quite a whUe to
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rbe foot of what is called the ''.summit" or as far as

Sheep Creek, and there we encountered <now; that's as

far as there had really been any travel, to the h«>ad of the

canyon there. We made three distinct trails to the top

of the summit, which delayed us ei^jhteen days on uc-

fount of the rain. Then, being late, we found the snow

hadn't crusted on the inside so it would hold up—that

is, it was cru.>ted but not sufficient to hold anythimg, and

we couldn't break a trail; so we was compelled to shovel

sut^w for something like eighty miles—had to shtuel the

trail, and we had timber to cut a great deal of the way;

.and when the snow wns gone we made carts and cut a

cart road for some tliirty miles until A\e got to the

Copper River, and then we boated on the Copper River

and packed on horses and arrived on the claijns about

the 2fith day of August.

Q. What did you find when you arrived there?

A. I was told a !iian by the name of Fulkersoi' had

.^umped the claim, the Viola Plac«'r Claim, and was work-

ing it.

Q. \Miat did you do them?

A. Well, I went up there a few days afterwards—

a

day or two. 1 informed Mr. Fulkerson he was working

on ground I had located for Frederick (Juint and claimed

as the ground of the Chesna Mining Company at the

time, and he said there was no evidence it had ever been

staked: that he never seen the stakes. I pointed him

out to one stake which was a couple of hundred feet of

ns, and he said he had seen that^ and I pointed to one

across the creek and asked him if he seen that and he

said yes, but he didn't consider them sufficient, he said,
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iind he ])ro])Ose(l to t(^st the matter in tlie courts. He

said that the people in there jj^enerally thought wc had

too many claims any way.

Q. Was any one present with you when you had that

conversation with Fulkerson?

A. Yes, sir, there was A. IT. ;McNal]y, and G. C.

ITazelet, and a man by the name of Macon.

Q. What did you do next, after you arrived on the

•ground then? ^i
'} •]-^ ^ ^-^j

A. T told Fulkerson—and there was a man by the

name of Edwards there also; I told Fulkerson that T in-

I'^nded to c(tme in there and go to w«)rk, and within a

few days moved up there, I think, about soniewheres

near the 6th of Septr^mber—went up there and went to

w«irk with some five or six men.

Q. What work, if any, did you do on that claim that

y(»ar?

A. Why. we took up a few sluice-boxes, or lumber to

make them, some four lengths or twelve feet of sluice-

box, and sf t them, up and shoveled into them.

Q. How much work did you do that year?

A. T think we worked from about the fith to the 20th

of the month.

Q. ITow many men did you have?

A. Five men, T think.

O. Where did you get the lumber for your sluice-

boxes?

A. We sawed it out at the lower camp with whip-

saws.

Q. How far below the Viola claim was that?
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A. The lower claims is about eight miles from the

Viola.

Q. How did you get up there?

A. We hauled it up Avith cattle and Avhat we called a

^•lizard," dragged it up the bed of the oreek a good deal

of the way in the water.

Q. When did the season close u]) there in the year

1900, if you remember?

A. I thiuk the 22d of September, at that point.

. Q. ]S'(.w, can you point out to the jury where you did

this work on the '^"iola Placer Claim? A. Yes, sir.

Q. Step down to this uiai) and give it as near as you

can, approximately, from some definite i)oint?

A. Well, its about there?

Q. Describe that place.

A. Well, right under that letter ''U" there.

Q. Tlie letter "TJ" in the words Uuby Canyon?

A. l\s, sir.

Q. Now, just mark an "X" riglu there to designate

that.

A. W^li, there is a sluice a little—up about here.

(At this time oue Dorsey Level is asked tn retire from

the courtn.om under the rule, as he may be called to

testify.) I

Q. "Now, did you have a camp up there anywhere

Eiear this Viola Placer Claim?

X. Yes, sir, we camped on the beach just below

where that point of bluff runs out there.

Q, Well, describe it on the map here in a w\ay that

tlie reporter can get the description in his notes.
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A. Well, at this poiat marked "X."

{}. Now, what did yon do with your camp when the

season closed that year?

By the COl/RT.—Mr. Meii\», in order that it may be

clear in the record where you did this work, I will ask

you how far it wns from the southerly end line of the

Viola ])l:i<-er claim wheiv the work was done?

A. The north end line is the nearest.

Q. Veiw well; how far is it?

A. The first work was without about four hundred

feet of tJie north end line of the Viola, and the other

point was a^bout two hundred and fifty feet, or a hun-

dred and fifty feet, above that.

Q, How far was your camp from the north end?

A. In the neinhborhood of six hundred feet.

By Mr. HEID.—What did you do with that camp when

the season closed? A. We left it tiiere.

Q. On the ground, the Mola Placer?

A. Yes, sir.

Q. What did you do \\ ith the tools that you had?

A. Left them there.

Q. On the ground? A. Yes, sir.

Q. Xow, Mr. ^[eals, I would like to have you point out

this claim as it is described in the Icwration notice; I will

read this location, and you point it out on the map—this

is Plaintiff's Exhibit ''C," marked in evidence: "Copy,

Notice of Location of Placer Claim. Notice is hereby

given to all whom it may concern that L Frederick

Quint, a citizen of the United States over the age of

twenty-one vears, has this day located under the Revised
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Statutes of tlio Uuited States, chapter VJ, title 32. the

following described placer mining ground, to wit, begin-

ning at a certain mining location stake placed and es-

tablished in the ground at a point about eighty (80) rods

southwesterly from wh^re the walls of Ruby Canyon first

narrow to twenty feet between wall roclis, tlie said—

"

now, where is that stake?

A. There is that stake, right there (indicating).

Q. Xow, where is Ruby Canyon; is that the small

place between those two lines (indicating on map)?

A. Yes, sir.

Q. —"Tlie said Ruby Canyon being situated noi'th of

the left-hand fork of the second forks north of the mouth

of the Chesna River, being the first canyon comimg in

from the north aibove and northwest from said second

forks, which said mining stake marks the south corner

of this placer claim and is designated Corner Stake No.

1—" now, what did you number the corner where you put

that stake?

A. Corner Stake Number One; yes, sir.

Q. —'^Running thence eighty (80) rods in a north-

easterly direction to a stake driven into the ground and

designated corner No. 2—" where is that?

A. That's Corner Stake Number Two, right south of

it—there.

Q. "Thence forty (40) rods in a northwesterly direc-

tion, at right angles to said southeastern boundary line

of this claim, to a stake driven into the gTOund and

designated Corner Stake No. 3— '' where's that?

A. That's this one here, marked No. 3.

\
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Q. —"Thence eig'lity (80) rods in a southwesterly di-

rection, parallel with said southeastern boundary line, to

a stake driven into the ground and designated '('orner

Stake Number 4' "?

A. That is here (designating corner No. 4).

Q. —"Thence forty (40) rods in a southeasterly direc-

tion to the place of beginning."

A. That's this stake No. 1—here.

(Plaintiff now offers this location niotice, and also the

certificate attached thereto, in evidence.)

(Objected to on the ground that the same was not filed

for record within a reasonable time after the date of

the location, and for the further reason that there is no

authority showni to have been given Mr. Meals to locate

property for Frederick Quint.)

(Objection overruled. Exception.)

(Location notice marked Plaiubtiff's Exhibit "O," and

certificate marked Plaintiff's Exhibit "D.")

Q. T want you now, Mr. Quint (handing witness paper

writing), to look at that piece of paper and see if you can

identify it—Mr. ^Nieals, I should say.

A. Yes, sir; that's an appointment by Mr. Quint of

rayself as his agent to locate claims in Alaska.

By the COTT.T.—W,ho signed that paper, Mr. Meals?

A. Mr. Quint.

Q. You saw him sign it, and know his sigTiature?

A. Yes, sir.

(Counsel for plaintiff now offers in evidence power of

attorney from Frederick J. Quint to A. J, Meals, and the

certificate of the officer thereto.)



The Chima Mimnrj and Tmnrovement Co. 67

(Testimony of A. J. Meals.)

(No objection,)

(Marked Plaiutiff's Exhibit '^E.")

By Mr. HEID.—Geutlemen of the Jury, this power of

attorney is as follows:

Plaintiff's Exhibit "E."

"Know all men by these presents*, that I, the under-

signed citizen of the United States, being of lawful age,

have appointed and do hereby appoint and constitute

A. J. Meals my true and lawful agent for me and in my
name, to locate, stake, and record lode claims and

plaicer mining claims, or other mineral depo'sits of wilue,

in the Territory of Alaska, and authorize him to do any

and all things necessary to perfect title thereto, reserv-

ing the right to revoke this agency at any time.

Dated February 4th, 1898.

(Signed) FRiBDEEIOK QUINT.

; Witness, F. D. DOKSEY.

United States, 1

District of Alaska. J

I, Albert D. Elliott, ex-oflficio recorder of deeds in and

for the District of Alaska, do hereby certify tliat the

within and foregoing instrument of writing was filed

for record in my oflQce on the seventeenth day of April,

A. D. 1900, at 1 o'clock 09 minutes P. M., and duly re-

corded in Mining Record No. J, at page 290, of the Sitka

Mining District, Recoryis of the District of Alaska.

Attest: ALBERT D. ELLIOT,

J
Ex-Officio Recorder."
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Q. Now, Mr. Quint, what did you do after the close

of the mining season in the year 1900—^Mr. Meals, I

should say again.

(Objected to as immaterial.)

(Objection overruled. Exception.)

A. I returned to the States.

Q. When did you next return to tihese claims, if you

did return?

A. T got back to Valdez in February—^sailed from

Seattle on the 4th day of February.

Q. Did anyone return or come back with you?

A. Yes, sir, Mr. Hazel et came back with me, and also

my son. and a ^Nfr, Acton, a hydraulic man.

Q, When did you return to the Viola placer claim?

A. T got—some time in the latter part of April, I

think.

Q. What, if anything, wais done on the ground, or

about there?

A. There had been a camp established there early

in March by our direction, and there was wood and lum-

ber to the amount of about eight thousand feet hauled

up there before the snow went away, and wood enough

to last the season, and a permanent camp established

—

that is framework of buildings put up and tents stretched

over, three tents, T believe—^in all four or five of them,

but only three remain, I believe, on the ground now.

Q. Then a good deal of work had been done before

you arrived? A. Yes, sir.

Q. Under your direction?
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A. Under our direction, by the boys that were there.

l^. Where was this camp estaiblished ?

A. It was esta.blished further down than the other

one—about the south line of the claim.

Q. Vor what purpose were these preparations made?

A. For working the Viola placer.

(}. IIow maaiy men were there on the ground?

A. There were two up to the time the snow went

away; four a part of the time; I sent two men up there

to keep the trail open. The snow was thawing so fast

we ihad to miake a new trail every day, and use it at

night. After that there was some thirteen men up there

all told.

Q. How long was that camp kept there?

A. That was kept there all summer.

Q. What has become of the camp since that time?

A. It is there yet.

Q. Is there anything of the material and supplies of

the company there on the ground still?

A. Yes, sir.

Q. Of what nature?

A. Lumber, tools, and tents; stoves, and cooking

utensils.

Q. Is there any of that hydraulic machinery left

there?

A. Yes, sir, the hydraulic machinery; thirteen or

fourteen hundred feet of hose; two nozzles.

Q. Everything, in fact, necessary for the complete

hydraulic plant there? A. Y'es, sir.
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i}. Jiow about the improvements, sudh as flumes and

sluice-boxes?

A. Yes, sir; we built a dam for the work there, rigiht

up close to the north line of the claim, with automatic

valve for blowing purposes; and flumes, we set benches

enough to commence with; added flumes as we would

back, you know, and lumber tliere, too.

By the COUKT.—In this section of tiie country in what

you call the Ohesna Mining District? A. Yes, sir.

Q. In the District of Alaska? A. Y"es, sir.

Cros>s-Examiniation.

By Mr. BROWN.—Mr. Meals, you're an officer of this

plaintiff corporation, aren't you? A. Yes, sir.

Q. What officer are you?

A. I am the superintendent.

Q. And a considerable stockholder in the corpora-

tion, are you? A. Yes, sir.

Q. Now, how long before you sa-y the location of this

Viola placer claim was made were you on the Ohesna

River in the year 1899, the year of the location?

A. The time we was on the lower Ohesna—I warn

there from the last days of February—^or the last days

of April, I should say—no, the last days of May—that's

right.

Q. Was Mr. Hazelet with you?

A. The year 1899 I'm speaking of.

A. That's the year I'm speaking of, too. You w^ere

in there from February to July 22d, when you made the

location, weren't you?
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A. No, sir; I didn't get on to the Chesna until the last

days of May; Mr. Hazele/tt was there ahead of me some

two or three weeks.

Q. He had gone on before you, had he?

A. Yes, sir.

Q. Wa« anyone else there besides you and Hazelet?

A. iNlr. Dempsey was with ]Mr. Hazelett; I was back

with the horses and provision's. We had run out of hay

and we had to come along as we could get feed for the

horses; they didn't do very well on sniow.

Q. Isn't it a matter of fact that you and M^r. Hazelett

located a great many claims on the lower Ohesna at

that time and in that year?

(Objected to by plaintiff's attorney as immaterial.)

By Mr. BROWN.—We desire to Show, if the Court

please, the time that it took the witness to make the lo-

cations of this Viola Placer; at that time tlhere was

another claim up there in another case here, and also

how they were occupied and as to whether tihey didn't

locate a great many additional claims. In the second

place, the plaintiff alleges they took a large amount of

hydraulic machinery and supplies for the purpose of

working this particular placer cLaim, and I want to show

that as a matter of fact they took that maehinery in

there for the purpose of working other property.

By the COURT.—You may cross-exjamine the witness

on everything he testified to on direct examination;

but whether he located fifty, or a hundred, or a thousand

claims, makes no difference in tJiis case. As prepar-
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at (try for tlio work bo stated what he took in there; you

miay inquire about that, and as to how long it took to

locate this claim—not other claims. I think he gave

a pretty definite description, but you may examine fur-

ther if you like. '

Ry Mr. BKOWN.—Now, Mr. Meals, what did you and

lliazelett do up there during tihe year 1899, after you

first got in there in the month of May, .as you say?

A. We were prospecting—working pretty hard all

the time.

Q. Mr. Dempsey was working witih you?

A. A very little.

Q. Well, where was you camped lat the time?

A. It was just below what is known as the canyon,

on the Chesna.

Q. And how far below tfhis Viola Placer Claim?

A. About seven miles from the Viola Placer.

Q. Now, when did you and Mr. Hazelett first go to

Ruby Canyon, or Slate Creek, where you say the Viola

was located?

A. We first crossed Ruby Canyon in 1898, but didn't

prospect any. In the year 1899 we went up there first

about the lOtJi or 12th of July; when we started up the

creek we didn't go direct to w^here the Viola is; we

prospected the creek as we went up, and t!he tributaries,

and had several camps between there and the Viola

iPlacer,

Q. Had you base of supplies at the lower camp

near the canyon of the Chesna? A. Yes, sir.
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Q. You didn't start out on a trip to be gone any

len<:;th of time—on a prospecting trip, from the camp

on the way to tlie Kuby Canyon, in July?

A. No great, length of time; we had a pack-'horse

and a tent, and we couldn't pack tke camp outfit and the

tent and enooigh provisions to be gone any length of

time.

Q,. How much did you have?

A. Enough to last a week or ten days, perhaps.

Q. How long were you gone before you came back?

A. We was back several times—I don^t know just

how many; back and forth; every once and a w^hile

we would go back for some tools or something else we

wanted—could go back to the camp and back in an hour

or two.

Q. You had a tent pitched at the lower camp, did

you? A. Yes, sir.

Q. Now, Mr. Meals, Avhere did you write out this

paper—is that in your handwriting? (Referring to

plaintiff's Exhibit ''E." A. No, sir.

Q. Do you know in whose handwriting that is?

A. I think ^Mr. Hazelett wrote that.

Q. Did you see him write it?

A. Well, I don't know wHhether I did or not.

Q. Wouldn't you be apt to remember it if he had

done so? A. I don't know.

Q. You were doing a good deal of writing up there

yourself?

A. I wouldn't swear that I seen him do it.
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i}. AVliei-e did you si^n your name there—where wer^

you wiien you signed tbat?

A. On the Chesna Elver.

(i. When? A. In 1899.

(). What time in 1899?

A. About the 22d or 23d of the monith.

i}. You say 3^ou had a tent at the lower eamp?

A. Yes. sir.

i}. Tables, and so on?

A. Yes, sir, a table and a floor.

Q. Now, you don't know

—

yoni stay you didn't see Mr.

Ilazelett write that notice, you think?

By the COURT.—He has sitated he didn't know

whether he did or not.

By Mr. BROWN.—Now, how do you know that is a

true copy of the notice posted on the claim?

A. I know the directions and bearings of the loca-

tion because I called them off myself as we located them.

Q. Who wrote out the notice as originally poisted?

A. Mr. Hazelett done all the writing except the sig-

natures.

Q. W^'hen was that done—the same time this was?

A. TlMit was written on the Oliesna—upper Qhesnja

—

yes, sir.

Q. Were the originals posted on the ground the same

time you say this was written?

A. Y^ies, sir, both written the same time.

\Q. Did you compare them?

A. No, I don't know that I did.
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Q. Now, you say you found a^fterwards some scraps

of the original notice that uias posted at corner No. 1

—

when did you see those papers?

A. When we went up there.

il ^Vhen? A. In the laitter part of Au^st.

(^ What ye'ar? A. In 1899—no, 1900.

Q. The following- year? A. Yes, sir.

il Did you save those scraps?

A. I did not. I didn't even see auy scraps that were

saved— I seen scraps that yet remained on the stake.

Q. You didn't save them? A. No, sir.

Q. Y^ou know that Fulkerson and others were in pos-

session of the ground?

A. They were at the time we went there.

Q. When you first went there in 1900 they were there

clairoing the ground? A. Y^es, tsir.

Q. And you found these scraps of paper on the stxikes,

and didn't save them?

A. I think they are right there yet.

Q. Well, did you see them there this last year?

A. Y^es, sir; they still remained in the forks of the

stake, as though the balance of the notice had been

torn off.

Q. What portion of that notice is there yet?

A. Just what remains between, the forks of the stake.

Q. How much of that notice remains in the forks?

A. Well, a stick that would be an inch ami a half

wide and three or four inches long—^the rest torn off.
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C2. >.'o\v, tliese stakes tliat you say were put up there,

Air. AleaJs, where did you get them.

A. About two aud a half miles below the Viola

I'lacer Claim, on the C^esna River.

Q. ^^'hen you started from the lower camp to pack

up there? A. Yes, sir.

Q. What sort of tools did you take with you up there?

A. A pick, and pan, and shovels.

Q. How many?

A. Two picks, and two s.hovels, and two of these lit-

tle prosi^ectors' hammers, and three gold pans, I think

—

used one of them for baking bread in.

Q. Who first did the j)anning on the Viola Placer,

Mr. Meals—who first panned there on the ground?

A. I think Mr. Hazelett panned first on the lower

portion of it; probably I panned first on the upper por-

tion or the place where we made the discovery; we both

panned on the creeks as we would go and sometimes

we would divide and one go up one branch and one up

the other, to see what the prospects were, and then come

back and r-eport.

Q. How far was that from the north end line of the

Viola claim? A. About three hundred feet, I guess.

Q. How far did you have to carry the dirt to the

water A. About three feet.

Q. You were right on the banks of the stream?

A. Yes, sir.

Q. About how many pans did you waslh out at that

time?
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A. I don't know; quite a number; about a half ckiy

of panning-.

Q, Did you keep right on panning- for a half of a

day in one place—^that it?

A. No; we went up above to look around, too.

iQ. Were you alone during the time of that panning?

A. Nio, sir; Nrr. Hazelett and I were together.

Q. Where was the best prospect you got at that time?

A. T couldn't tell just the spot.

Q. What was the best value you i;ot?

A. Oh, about fifty to seventy-five cents, T guess.

Q. Did you save the gold? A. Yes, sir.

Q. Well, how much gold did you save?

A. Why I don't know; something over an ounce wc

panned out.

Q. An ounce in a half day? A. Oh, no.

Q. How long did it take you to get that ounce?

A. Well, w^e got that in the run up and down tht*

creek.

Q. How many days did it take you?

A. Well, we was there from the first of June— I was

there to the fifteenth day of August; we didn't pan all

the time of course. We dug trenches and other things,

and some days wouldn't take out but a few pans.

Q. You say, then, that during the summer you and

Hazelett got as a result of panning, about an ounce of

gold?

A. Yes, sir; something over an ounce with the pan.

Q. You say you panned fifty or more pans the first

day when you made the discovery?
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A. I don't know whether 1 said fifty pans or not.

Q. How many pans did you wash out, yon and Haze-

lett too-ether?

A. I couldn't exactly tell you. We don't keep track

of a few pans sometimes; that is, we may keep track of a

few^ once in a while to find out how it is £?oin,c:, but don't

keep track of all of them; we throw a g^ood many pans

away. We didn't prospect to save it all.

Q. You threw away more than you saved, did you?

A, I think so, a great deal m'ore.

Q. Did you ever do any placer mining: before this

time? A. I never did, sir.

Q. Now, where did you get these stakes did you say?

A. About two and a half miles from there.

Q. What sort of wood were they?

A. Gray-willow.

Q. About the same size of the four stakes, all of

them? A. About the same.

Q. About what diameter were they?

A. They were round-about two to three inches.

Q. How much was the diameter at the bottom, the

butts?

A. Some of them would be four inches, and some of

them not much bigger at the bottom than the top.

Q. Sink them in the ground any? A. Yes, sir.

Q. How deep? A. About a foot.

Q. Just used a pick to drive them in, I suppose?

A. Some places we would, and some places we would-

n't drive them.
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Q. Yon say the notice wasn't nailed on a bf)ar<l or

anytliinp:? A. No, sir, there was no boards up there.

Q. How did you fasten the notice to the stake?

A. It was a forked stake, and we split it down and

put the notice between the forks and tied a string around

the forks to hold them together.

Q. What did you split the stake with?

A. With a knife.

Q. What kind of a knife?

A. Oh, one of these, I don't know what you would

call them.

Q. Pocket knife? A. No.

By Mr. HEID.—Sheath knife, was it?

By the COURT.—Was it a butcher knife?

A. I believe they call it a hack-knife; Siome people use

it for hacking brush.

Q. Is that what you cut the stakes down with?

A. No, sir; we cut them down with an axe.

Q. Youl say you put up Corner No. 1 at the southeast

corner—that is, that was the first stake you put up?

A. Yes, sir.

Q. Walked in a line direct from there to Corner No.

2? A. No.

Q. Well, what did you do?

A. We offset. You can't see from one to the other.

Q. Well, when you first placed the stakes, did you

make the measurement with a line, or step it off?

A. Measured it down from al>OYe in the first place,

and took a direction down the creek, and then offset and
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went back up the creek again and located our stake No.

2. Tlien we run direct to the other corner; and then had

to offset again on that particular claim to get the other

one.

Q. Now, Mr. Meals, there is quite a knoll there—isn't

this a knoll—referring to this map? A. Yes, sir.

Q. So from this corner you would hardly go straight

across—you would have to walk around?

A. Yes, sir. That's the reason of the offset.

Q. Did 3'ou see a stake right in there marked "north-

west corner"—right in here (indicating)?

A. Yes, sir,

Q. Do you know who put that there?

A. Xo, I do not; I tried to find out.

Q, When did you first see that stake there?

A. Why that was about the first of July, I think.

Q. Of what year? A. This last year.

Q. You were up there in 1900, you say?

A. Yes, sir.

Q. Then during the summer you were over this

ground, this year? A. Y^es, sir, I was.

Q. Did you see that stake there at that time?

A. No, sir.

Q. Did you see the corner stake up here (indicating)?

A. Yes, sir; I put it there that year myself; it was

gone. I re-established that stake.

Q. Vv^ell, did you do anything with this stake you

saw down there until this year?

A. There was a man by the name of Joe, or Joel

—

Q. Joel Crawford (?) you mean? A. Yes, sir.
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Q. That man who has a claim ri<;^ht up here—the

Tip-Top Placer?

A. Yes, sir; that's the man. It corners off here and

takes out a chunk of the Viola Placer Claim according;

to his stakes. He came down to where I was workinjs: at

the sluic?-boxes, and—that is after I had re-established

this corner, and he says, "How many northwest corners

are there to the Viola Placer Claim," and I says, "Only

one( so far," and he says, "I think you have two anyway

and maybe more." I says I would like to have him take

me and show them to me, and he took me up around

here (indicating"), and says, "I will show you"—that was

around here, on this side line.

By :Mr. HEID.—Describe about how far it was from

this corner here?

A. Well, it was about five or six hundred feet.

Q. Well, what corner, so the stenographer can get it?

A. Well, the northeast corner—or the northw^est cor-

ner.

Q. On what side?

A. On the w^esterly side of the claim; and there was

a small bunch of willows growing there about that high,

and the stake stood right in this little patch of billows.

It was the original stake I had placed at the northwest

corner.

By Mr. BROWN.—What sort of a stake was that, Mr.

Meals?

A. It was a willow stake about three inches through.
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Q. Smaller than,the one you put up there at first,

was it?

A. No, it was the same one; it was about two inches

through, only I hadn't put it up at that point at all.

Q. How did you recognize it as being the same stake?

A. I recognized the marks on it—the marks on the

Viola claim.

Q. Well, what marks were on it?

A. There was "Corner Stake No. 3, Viola Placer

Claim, Locator, Frederick Quint, by A. J. Meals, Agent,"

and then "northwest corner."

Q. That was all written out? A. Yes, sir.

Q. Who wrote it?

A. Mr. Hazelett wrote it on there.

Q. Did you see him write it? A. Yes, sir.

Q. And that stake was about two inches in diameter,

you say? A. Yes, sir.

Q. Did you read that on that stake this last year,

during the season of 1901, could you decipher it?

A. Yes.

Q. What was it written with, lead-pencil?

A. Yes, sir.

Q. It was a green willow when it was put up in

1899?

A, Yes, sir; it was pretty badly mildewed, but it still

could be read. I know it could be read because it

—

Q. How was the writing, crosswise of the stake, or

written up and down? A. Up and down mostly.

Q. Written before the original stake was put in the

ground? A. Yes, sir.
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Q. Where, down at the camp, or right on the ground

there?

A. Right there on the ground; the chips also re-

mained on the ground at the northwest corner where

the stake was originall}' set. The stake was moved;

they evidently forgot to move the chips when they moved

the stake.

Q. A good many chips, I suppose, from that two

inch stake? A. No, not many.

Q. How was there chips there—didn't you say you

cut those down below about two miles from there?

A. We blazed them there.

Q. How much of a pile of chips was there there, for

goodness' sake, from that little sapling?

A. Not very much.

Q. That was last year, you say, in 1901?

A. There wags enough there to be seen all right.

Q. After they had been there two years^—there must

have been a terribly big pile. Now, Mr. ^leals, when

you went in the season of 1900, in the spring, you took

a lot of stuff in there, some hundred and ninety tons, I

believe you said?

A. Yes; that's what we paid the steamboat company

for.

Q. When did yon get into the Ohesna—the old camp?

A. The first—got in a few days before the first of

August; but our party below had run out of provisions,

and I wanted to get some provisions back to them,

Q. Which party below?
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A. The boys pushing" up the boat—twenty-two or

twenty-three men trying to get our stuff up.

Q. Early in the year of nineteen hundred, did any or

your party go into the Chesna?

A. I don't know what date Hazelett got in there; I

wasn't there; he came in somewheres about the twenty-

second or third; I don't remember; got back the 26th,

I know; and I wasi some four or fiye days going down af-

ter the outfit and fetching them back with the pack train;

that was his second trip; I don't really know what date

he was there the first trip.

Q. You were taking this outfit in to work the com-

pany claims, weren't you?

A. All the claims we had in there, yes, sir; not in

particular for any indiyidual claim.

Q. While down on the lower Chisna you heard that

Fulkerson had made a pretty good strike, I belieye?

A. I don't know; I was informed they were working

—yes, they did make a pretty good strike.

Q. And they were working when you got there?

A. Yes, sir.

Q. Who all did' you find there?

A. Fulkerson, and Edwards, and Meckan.

Q. They allowed you or any of your party to go on

and work that summer, did they?

A. Yes, sir; they did.

Q. What date did you first see them there—Fulker-

son, and Edwards, and Mecken.

A. It was the latter part of August—the 28th day,

I think.
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Q. And when did the season close?

A. Closed down the 22d of September.

Q. Well, how long did Fulkerson, and Meckan, and

the other parties work, after the 28th of August, when

you first saw them?

A. I don't know; we was up there the 6th, and they

wasn't there; they had quit and gone.

Q. When did you say?

A. The 6th day of September.

Q. You didn't go to work until after they had gone

then? A. No.

Q. You didn't work while they were there?

A. No.

Q. Did they leave a camp there—tent, and sluice-

boxes, and so forth?

A. Yes, sir; they piled up some stuff there.

Q. And you took and threw them off the ground,

didn't you? A. No, sir; we disturbed nothing.

Q. Now, you say you pointed out a stake to Fulker-

son—what stake was that?

A. The location stake of the Viola Claim.

Q. Where was he standing at the time?

A. Just a little south of that—of the claim.

Q. South of where?

A. Just a little south and west of it.

Q. You wasn't on the Viola Claim at that time?

A. No, sir; and when we went up there, the three of

them apparently seen us coming and they went down

the gulch and when we got up there there was nobody
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tlieiMi and' after a while we seen them coming back from

down the creek and we went and met them.

Q. You then pointed out another stake and said,

"Do you see that stake?"—what stake was that?

A. That was the southwest corner of the Viola.

Q. How far away was that at the time?

A. About five hundred feet.

Q. What is the distance across the claim, six hundred

and sixty?

A. Yes, sir; and we was a trifle south and west of the

location stake at the time.

Q. Neither Fulkerson or any one else had interfered

with the stakes had they? A. I think so.

Q. Not the location stakes? A. No.

Q. They hadn't with that southwest corner stake?

A. That had been moved about four hundred feet.

Q. In what direction? A. South.

Q. When did you first notice that?

A. When I went up to replace the stakes they was

gone, and seeing it over at right angles—that is, I placed

them at right angles of course and I went over and that

particular stake was in its proper place.

Q. How soon after that was it changed?

A. When I went back up there.

Q. When? A. The 6th of the month.

Q. That was in 1900? A. Y^es, sir.

Q. The southwest corner stake was moved about

four hundred feet then? A. Yes, sir.

Q. The northwest corner wasn't moved that year?
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A. It wasn't there.

Q. But you say you didn't notice it down here until

the next year, 1901?

A. That man showed it to me in 1901; that was last

year.

Q. Didn't you say you were over the ground in 1900,

and thei northwesit corner stake was still there?

A. No, sir; it wasn't there when I went

—

Q. In 1900, it wasn't there?

A. In 1901, it wasn't there.

Q. It was there then- in 1901?

A. No; it was 1900 I replaced the stake, not this

last year; it was the year that Fulkerson was first work-

ing there, and it was this year that this man Joe Shoel,

or whatever his name was, came to me and asked how

many corners there was to the Viola, and I said there

was but one, and he said he had noticed two of them,

and he took me around the hill and showed me; I

wouldn't possibly have seen that gftake any way because

it's to the west of the line.

Q. In the year 1900, then, you found that that stake

was gone? A. Yes, sir.

Q. When did you first notice that it was gone?

A. When I went up there after the 6th of

—

Q. Well, how long after?

A. Well, the 6th of September.

Q. You found it was gone, then, did you?

A. Yes, sir.

Q. Did you look for it then anywhere else?

A, Why I went to look where it had been put, and
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there was the rocks piled around and the chips off of the

stake, and the stake was gone.

Q. ilow soon after that was it that you found it?

A. About a year—over a year.

Q. Then you re-established it in 1900, did you?

A. Yes, sir.

(2- Did you re-establish this one at the same time?

A. Yes, sir, went back to the identical spot where it

was taken from.

Q. V\>re the chips also left down at this corner?

A. Yes, sir; chips close by, and a pile of rocks around

each stake.

Q. Who was with you at this time?

A. Mr. Hazelett.

Q. At both times? A. Xo.

Q. Who was with you when you found this- stake

gone?

A. A fellow by the name of Jim Sanders, and a man

by the name of Gillespie.

Q. Now, you say, Mr. Meals, that you found where

the original northwest corner stake had been on the 6th

of September, found the mound of rocks where it had

been taken from? A. Yes, sir.

Q. And the same with the southwest corner?

A. Yes, sir.

Q. And found a mound where the original corners

had been? A. Y^es, sir.

Q. Did you say anything to Fulkerson or those par-

ties about that matter? A. Y^es, sir.
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Q. In the year 1900? A. Yes, sir.

Q. When did you tirst talk with them about it?

A. It was talked with Fulkerson down at the lower

tent; he came down one day and wanted to give me a

lay on the claim, and we talked about the stakes and I

remarked to him that there wa« somebody on the creek

there making themselves right busy and that it looked

to me like boys' play, moving stakes and setting them

out of line.

Q. Did you say anything about these particular

stakes? A- Yes, sir.

Q. What did he say?

A. He said he hadn't seen these stakes, and kind of

answered my question by saying that I better take a lay

on that gTound, that we had lots of men and could get

a good deal of stuff out of there.

Q. That was down at the lower camp on the Chesna?

A. Yes, sir.

Q. Was there any one present at that conversation

besides yourself and Mr. Fulkerson?

A. I don't remember; I don't believe there was any

one just at that time.

Q. Did you file these original location notices?

A. Sent those to Sitka; yes, sir.

Q. When did you send them to Sitka?

A. I think in April.

Q. On 1900—a year after they had been located?

A. Yes, sir.
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C2. NViisu't there a recorder there at Chesna District

that you passed ou the way when you came out in 1899?

(Objected to, unless they show there was some one

there authorized to record instruments.)

(Objection overruled. Exception.)

A. No, sir.

Q. Did you record all the other claims you located in

the fall of that year except this one?

A. No, sir; all the same time.

Q. Did you record any of them at all until 1900?

A. They show all the same date in the records.

Q. Sure about that, are you? Did you send them all

—all of the location certificates to be recorded?

A. All the location certificates we had from 1899.

Q. Now, you left this claim you say, Mr. Meals, about

the latter part of September, 1899?

A. They quit about the 22d, I believe, and moved

down.

Q. What did you leave there then on the ground?

A. A tent, stoves, picks and shovels, sluice-boxes.

Q. Just how many men did you have working on the

ground? A. Five, I think.

Q. What was it you left on the ground] before that?

A. In 1900?

Q. Of 1899? Didn't they leave anything there at all?

A. No.

Q. Didn't they leave anything there at all? In the

fall of 1900, Fulkerson and the other parties left their

camp there, did they? A. Yes, sir.
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Q. Now, on these other three stakes, Mr. Meals, what

nil was written on stake number one, we will say?

A. It was written, "Location stake of Viola Placer

Claim, Frederick Quint, Locator, by A. J. Meals, Agent,

Htake No. 1."

Q, What part of the stake was that written on?

A. It was written from the top down, about a foot

down from the top, and then on below the forks of the

stake.

Q. That is the one you stuck the notice in the split

fork? A. Yes, sir.

Q. What was written on Stake No. 2?

A. Stake number two was written, "Stake No. 2,

Vi(da Placer, Frederick Quint, Locator, by A. J. Meals,

Agent, northeast corner."

Q. Was that plainly discernible—could you read that

in the year 1901 on Stakes Number One and Two?

A. Why some of them could be read fairly well;

some of it was mildewed and it was hard to read.

Q. Were the others in. the same condition, three and

four?

A. Yes, but they could be read, I am pretty sure, be-

cause there was a report came up with these other peo-

ple as to what claim that was. and a man by the name

of Henderson said that

—

Q. I'm not asking you about that.

A. I'm giving that to illustrate whether they could

be read.
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By the COURT.—What did you do to see whether or

not it could be easily read?

A. Well, I was around at the corners to see if I

could read the corners because I knew^ there might be

some question about it, and I could read them plain

enough to me.

By Mr. BKOWN.—Stake Number Four, you say there

was about the same writing on that?

A. Yes, sir, the same on all of them, only different

corners was put on.

Q. Had Stake Xo. 1 or Xo. 2 been moved in the year

1900? A. Stake No. 2 was gone; yes, sir.

Q. When did you first find that out?

A. When I went up there the 6th of August, or the

6th of September, sir.

Q. Was that the first time you were up there to see

it?

A. Yes, sir, to look around any; I was up there to see

Mr. Fulkerson one day, but hadn't time to go around.

I had two broken ribs and couldn't make the trip or get

around very much at that time.

Q. You didn't re-establish that stake in 1900?

A. Yes, sir.

Q. And what did you write on the stake?

A. The same as was on it in the first place.

Q. Exactly the same words?

A. Yes, sir, only that I added "duplicate" to it.

Q. You put the word "duplicate" on then?
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A. I done that on StakCvS Three and Four when I ro-

established them; ves, sir.

Q. Didn't yon take the original stakes and pnt them

back? A. Yes, sir; where I couhl do that.

Q. Did you find Stake No. 4? A. Yes, sir.

Q. Did you mark that "duplicate"? A. No, sir.

Q. And you set that in a mound of rocks?

A. Yes, sir; where I had set it in the first place.

Redirect Examination.

By Mr. HEID.—With respect to this location certifi-

cate, counsel asked you if you saw Hazelett write it; I'll

ask you whether that's Hazelett's handwritinor or not?

A. Yes, sir.

Q. You're familiar with his handwritin'g, are you?

A. Yes, sir.

Q. I'll ask you in reference to these stakes, whether

or not they were the best quality and kind of stakes you

could find in the neighborhood?

(Objected to as leading.)

(Objection overruled. Exception.)

A. They was the best stakes that could be found

without going to where there was pine timber.

Q. How far would that be?

A. That was seven or eight miles to where there was

anything that would do for stakes—it was more than

eight miles.

Q. You testified with respect to offsetting when ycni

run these lines when you made the lines of the Viola

Placer—explain what you mean?
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A. Well, where it is impossible to go in a straight

line, you go at right angles until you pass the object and

measure in the same direction, you go until you have

passed the obstacle, and then offset the same distance,

and then measure on in the same direction.

Q. Point out to the jury where you did this offsetting.

By the COURT.—You needn't do that; it is taking time

for nothing. Did you run these lines with an instru-

ment? A. With a pocket compass and a steel tape.

G. C. HAZELETT, a witness called on behalf of the

plaintiff, being first duly sworn, on his oath testified on

Direct Examination.

(By Mr. HEID.)

Q. What is your name? A. G. C. Hazelet.

Q. Do you know the plaintiff, the Ohesna Mining and

Improvement Company? A. Yes, sir.

Q. Do you know who the general manager and rep-

resentative of that company is in Alaska?

A. I am supposed to be the party

—

Q. Supposed to be—isn't it a matter of fact you are

the party? A. I am the party.

Q. When did you first come to Alaska, Mr. Hazelet?

A. In 1898, the spring of 1898.

Q. Do you know the placer claim described in the

complaint, and known as the Viola Placer Claim, in dis-

pute in this case? A. I do.

Q. Were you present when that placer claim was lo-

cated? A, Yes, sir,
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Q. AVlio was the locator of that claim?

A. Frederick Quint was the locator, by A. J. Meals,

aj?ent.

Q. State what you know with reference to the loca-

tion of this placer claim, when it was made, and how it

was made and when yow first came into the country.

A. Well, it was the 18th day of July, 1899, I think

that was the date that we first found what we considered

a good prospect on the oround.

Q. 1899? A. Yes, sir.

Q. What did you do prior to that time in the year

1899?

A. We had been prospecting' down below in that part

of the country—that is from the 11th day of May; prior,

to that time we had lived down on the Chestocheena ten

or fifteen miles where we built a cabin in the fall of

1S98; we had made a trip after the first of March from

the cabin down to Copper Tenter a hundred and ten miles

and came back with more provisions, and we reached our

cabin in April, I think, the 10th; I have it down in my

diary.

Q. And what did you do after that?

A. We stayed in camp two days after the sixteenth,

and then started with grub and outfit some ten or fifteen

miles to this camp w^e had been in in the year before. We
proceeded slowly, because we was grazing the horse on

the bunch grass and didn't dare to take him up wliere

the grass wasn't uncovered. 1 think we worked at that

from about the 18th to the first of May; we probably

made ten miles up the river, maybe not that far ; I think
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not more than ten miles from tlie ninety-eioht (^abin, to

the present camp, not more than fifteen miles, I should

say, and we weren't perhaps more than half way up on

tile first of May. At that time INFr. Dempsey eauojht up

with us, came to our cabin, left his outfit, followed our

trail, and found us. And after several days I proposed

to Dempsey, who was goino- up to Mantasta Pass, as he

was then fifty miles west of his objective point and in

a country that vras hard to get through, and at that time

of the year there would be a number of streams which

were difficult to cross

—

Q. Well, confine yourself to what Mr. Meals did,

A. We went right up the river as fast as we could,

and! finally Dempsey concluded to go with me. We left

the horse and I took him on the 11th of May and went

to the ground which we had been prospectin's:, which we

called our lower claims and which we had located the

year before; discovered gold on the 18th; helped Meals

c:et the stakes out and made one trip to the Mantasta

for Dempsey's accommodation and spent the whole

summer in prospecting—that's about all I can say we

did—run some ditchesi and dug holes.

Q. When did you locate the Viola Placer Claim?

A, I think the 18th of July.

Q. Were you on that ground when it was located?

A. Yes, sir.

Q. Did you discover gold there? A. Yes, sir.

Q. When, about?

A. About the 18th day of July.
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Q. When was it located thereafter, if at all?

A. On the 22d?

{}. What was done in locating the placer claim called

the Viola?

A. \Ye first figured out what we wanted to stake; ^Ir,

Meals was staking it for Quint; and we decided to go up

the canj^on as far as that canyon we called Ruby Canyon

on Ruby Creek. Above that there was a great snow

bank on the Jack-Pot, sort of a small glacier; we ran

it up to where the canyon narrowed down, and following

the thing out saw where we wanted to locate and

measured it up with a tape line, running the directions

by ^Meals' pocket compass, and my recollection is we

used a carpenter's square to get our right angles ^ath.

Q. What did you do in the way of fixing the first

corner?

A. We set the first corner stake at that point.

Q. W^hat was that corner?

A. Southeast corner of the Viola Placer.

Q. How was that stake marked?

A. It was marked "Location 'Stake of Viola Placer

Claim, Locator Frederick Quint, by A. J. Meals, A gent."

Q. And the location notice on that?

A. Yes, sir; and further marked it as Corner Stake

Ko. 1, the southeast corner.

Q. What did you establish next?

A. This, according to my recollection, was the cor-

ner next the canyon, and then the northwest corner, and

then came down the creek and established this corner

(referring to map).
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Q. You heard Mr. Meals' testimony with reference

to locating and staking that claim, is that true?

A. Yes, sir; to the best of my recollection he stated

it very accurate.

Q. You assisted in making the location?

A. Yes, sir.

Q. Did you help him chain it? A. Yes, sir.

Q. And you helped him stake it? A. Yes, sir.

Q. What did you do thereafter, that fall?

A. Well, we prospected a w^hile longer, and finally

left our camp we had up there, a tent was about all, and

some bedding, and some tools, and we returned to our

lower property.

Q. When did you return?

A. Well, some time in August. In the meantime,

some people came in from Mantasta, and we put up our

cache—we were getting short on provisions, and we

erected a cache and put in the stuff we wanted to leave,

and we( left some time the latter part of August getting

to Valdez some time about the 5th or 6th of September,

1899. We waited for a boat, and got back to the States,

my recollection is, the first of October, or something like

that.

Q. When did you return to Alaska again?

A. We returned to Alaska in February; got my stuff

unloaded on the beach at Yaldez the 22d of February.

Q. Who else did you have?

A. A, J. Meals, and twenty-four others.

Q. How much of an outfit did you have with you?
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A. We paid freight on a hundred and ninety-one tons

and a fraction.

Q. What did the outfit consist of?

A. It consisted of provisions enough to supply twen-

ty-five or twenty-six men for eighteen months or two

years; hydraulic hose, nozzels, blacksmith outfit, car-

penter outfit, sawmill—complete steam sawmill with

boiler, and engine.

Q. When was it you arrived on the Upper Chesna or

Kuby Canyon near where the Viola Placer is, so late in

the season of that year?

A. Because we had practically put that outfit through

a country where there wasn't any trail. The Govern-

ment had a trail in from Yaldez about fifty miles, and

there was a great deal of travel on that that we couldn't

travel that season, and we cut the trail practically that

the Government is now using as a military road. Before

we got there we built twenty-five carts out of timber and

transported the stuff to Copper Eiver. W"e then put the

stuff in boats, took the pack train with three men, twen-

ty-one head of horses and four head of bulls) and packed

from Copper Center through to the Chesna, arriving at

the Chesina, I think, the 5th day of August, and first

reaching our camp, present camp. Then I returned to

meet the boats and lighten them up, going down the

river something like a hundred miles with a pack train.

We only stayed in the camp we erected there over night

T think, until our return, getting back the 22d of Au-

gust. I wouldn't say positively the 22d, but I know I
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first arrived on the 5th, and I think it toolv something

like fifteen to seventeen days to make the trip.

Q. What, if anything, did you hear when you re-

turned?

A. I heard long before I got there that the claim had

been jumped.

Q. By whom?

A. Mr. Dempsey wrote me a letter for one, claiming

that the claims had been jumped and I better hurry in.

Q. What state of things did you find when you got in

there?

A. I found that the claim not only on the uppor prop-

erty had been jumped, but that stakes had been put on

the lower property.

Q. Did you speak to any one with reference to the

matter?

A. With reference to the Viola, I found that a man

by the name of Fulkerson had stakes on that.

Q. Did you say anything to him about it?

A. I did.

Q. What, if anything, did you state?

A. Well, now, in the first place, I took a man by the

name of Watkins with me to witness, to go and look the

ground over; and when I got up on this claim I didn't

find Fulkerson there, but found a man by the name of

Edwards and another man by the name of "Meckan sluic-

ing, and I didn't see Fulkerson until along about the last

days of August—I think the 5th or about five or siT days

later; anyhow, I went back with Meals and that's tne

m
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time I saw Fulkersou. Saw Edwards and Meckan the

first time.

Q. On what ground were Edwards and Meckan?

A. On the upper end of the Viola Claim.

Q. Did you state anything to them? A. I did.

Q. What, if anything, did you say to them?

A. I introduced myself, and asked Edwards who he

was, and he told me and said he had been looking for me

for some time

—

(Objected] to as incompetent and immaterial.)

Q. Did you have any conversation with Fulkerson

with reference to the matter?

A. I did the last days of August. It was a sort of

a general conversation between me, and Fulkerson, and

Edwards and Meckan, Mr. Meals and myself, and an-

other man there by the name of McNeer. I don't be-

lieve I had much talk with Fulkerson. I stood by and

Meals entered into the conversation.

Q. What was that conversation?

A. It was to this effect: He gave them notice then

and there that they were on our ground, which we had

done before, and that just as soon as it w^as possible were

coming on to the ground to open up operations. And

Fulkerson said he didn't know he was on anybody's

ground, and his attention was called to a stake near

where we were standing, almost north of us. We asked

him if he didn't see that stake, and he said he did, but

he said he didn't read it. His attention was then also

called to another stake across the creek westward from

where we stood, and he said he saw that stake; and his
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ireueral couversation was to the eJBfeet that the stakes

weren't large enough, and that we had too nmch ground

and he proposed to test the matter in court, and if the

ground rightfully belonged to us he would gladly let us

have it. Mr. Meckan also entered into that conversa-

tion, as did Mr. Edwards.

By the COURT.—Well, what was said there by all of

the parties in the presence of Mr. Fulkerson?

A. Mr. Meckan had jumped on to more of the claims

down the creek; he was one of the jumpers.

By Mr. BROWN.—We move to strike that answer out

as immaterial and not responsive to your Honor's ques-

tion.

(Motion overruled. Exception.)

A. He made a proposition that if we began a. suit on

one case that would settle all of them, and they would

abide by that.

By Mr. HEID.—I'll ask you if you can state about the

expense the plaintiff has been put to in trying to develop

this placer claim?

(Objected to as incompetent, irrelevant and imma-

terial.)

(Objection overruled. Exception.)

Q. Well, the Witness Meals has already stated they

took in a large outfit. I presume your testimony would

be the same? A. Yes, sir.

Q. Now, Mr. Hazelett, to come back to the year 1900,

what, if anything, was done with the camp you had on

the Viola Placer Claim?
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A. We erected a camp there soon after our talk with

Edwards and Fulkerson, and I think we got there the

5th or Gth of September; it was very late in August

when the men got up to the camp that I established be-

loAV, I think the 26th or 28th; on either the 5th or 6th

we erected a camp on the ground and had four or five

men working there. I was there most of the time my-

self—^was sick about ten days up there.

Q. Did you work until the close of the season?

A. Yes, sir; we shut down on the 22d; there was

probably six inches of snow had fallen, and we couldn't

run the sluice-boxes.

Q. What did you do with your camp?

A. We piled it up, took the tent down and covered

the stock that we left there such as goods, firewood, and

sluice-boxes and one thing and another.

Q. Did you leave them there? A. Yes, sir.

Q. When did you return next to the claim?

A. I returned next on the^—in May of this year.

Q. What, if anything, did you do to establish a camp

then on the Viola Placer Claim?

A. I had ordered the camp established; I had twenty-

three men living six miles below in a cabin, and I or-

dered them to take lumber up there and put up four or

five tents in good shape, frames, and floors and every-

thing made comfortable, which they did the first of

March.

Q. Now, referring back again to the work done in Sep-

tember, 1900; I understood Mr. Meals to testify there

was four or five men working there? A. Yes, sir.
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(2- And a string of sluice-boxes tlie length and size

of four ordinary boxes—where did you get them?

A. We had the men whip-saw them dOAvn about eight

miles below.

Q. You did more than the annual assessment work on

that claim then in 1900— at least more than one hundred

dollars? A. Yes, sir, more than flOO.

Cross-Examination.

(By Mr. BKOWN.)

Q. Mr. Hazelett, you're an officer of this company,

plaintiff here, and a considerable stockholder in it?

A. Yes, sir; I am manager and own some of the stock.

Q. What was the date you had this conversation with

Fulkerson where Meals pointed out Stake No. 1, and

asked him if he saw that stake?

A. I wouldn't be positive as to the date, but it was

between the 25th and 30th, I should judge, of August,

1900.

Q. Now, that stake at that time was at the proper

place and at the original mound of rock where it be-

longed?

A. Set right where it is to-day, and where it was set

ini 1899, the stake that was pointed out to him.

Q. That was between the 25th and 30th of August?

A. I think it was near that time.

Q. You say you also pointed to a stake on the west

side of the claim; that would be Stake No. 4, wouldn't

it? A. Yes, sir.

Q. Was that stake also just where it belonged?
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A. 1 couldn't swear to that positively; it was west of

us, and looked about right to me.

Q. If it had been moved four hundred feet, we will

say, it would be a great deal below there?

A. Yes, sir; it was moved down four hundred feet; I

wouldn't swear whether it was the same place or it had

been moved; it was westward of us, and was very disi-

tinct, standing on a bank.

Q. Couldn't you have readily told a difference of four

hundred feet if that stake had been moved?

A. 1 think you could if you had that under considerar

tion.

Q. Well, did you know it had been changed at that

time or not?

A. Xo, sir; I don't think it had been.

Q. When you called Fulkerson and Meckan's atten-

tion to it?

A. Yes, sir; I think that's the case; that would be

the southwest corner.

Q. Now, how long did it take you to stake the Viola

Placer Claim?

A. Well, we staked eight claims up there altogether;

I don't know how" long for the one claim. We were

several days staking the whole thing.

Q. Took you several days to stake the eight?

A. Y'es, sir; two or three days.

Q. Did you pack the stakes up there on the horse?

A. Y"es, sir.

Q. How many stakes to a load?

A. I couldn't tell you.
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Q. Couldn't tell whether there were ten or a hun-

dred? A. I could tell, perhaps.

By the COURT.—What difference does that make, Mr.

Brown; it doesn't make a particle of difference whether

it was one or a thousand.

Q. It might make some difference, jour Honor.

A. 1 can guess there was six on a side on the pack

saddle.

C^ You say you staked eight claims; do you hold the

other seven now?

A. We don't know; some of your people have got

their stakes on this one yet.

Q. But there have been no actions brought as to

those?

(Objected to as not cross-examination.)

(Objection sustained. Exception.)

Q. Xow, you think Mr. Watkins and Meckan were

both present at that conversation with Fulkerson?

A. Xo, sir; I didn't state Watkins was present. I

stated Mr. McXeer, Mr. Meals, Mr. Edwards, myself, and

Fulkerson; I stated that Watkins, myself, and Mr. Meck-

an had a conversation at another time.

Q. That was the time you pointed out the stakes and

asked Fulkerson if he had seen them?

A. No, sir, Mr. Watkins wasn't there; I didn't S'wear

he was there, neither did Mr. Meals swear he was there.

Q. I just wanted to get at the fact, Mr. Hazelett; my
impression is you stated Watkins was there at the time.
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Now, was the same writing on all the stakes, Mr. Haze-

lett, excepting the change in the number of the stake?

A. Practically; the word "corner" would be spelled

out sometimes and in others just the "cor." part of it.

(). Who wrote that on the stakes?

A. I think I did. It has always been our custom

when Meals and I were together, for myself to do most

of the writing.

Redirect Examination.

(By Mr. HEID.)

Q. Mr. Hazelett, I want to ask you as to the topo-

graphical conditions there; is the country open, or cov-

ered with brush?

A. An open, clear country; the moss is pretty thick

up there, and getting up to a pretty high altitude; and

there grass, sort of bunch grass, gTOwing.

Q. Wouldn't take very long to stake a claim there?

A. No, sir.

J. A. JACOBSON, being called on behalf of plaintiff,

and first duly sworn, testified as follows on

Direct Examination.

(By Mr. HEID.)

Q. What's your name? A. Jacobson.

Q. Where do you reside?

A.. Why, I have no residence particularly. I was

.'aised in South Dakota and there is where my people

live.
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Q. What do you do—what business are you engaged

in at present? A. Mining.

Q. lu the Chesua Mining District, District of Alas-

ka? A. Yes, sir.

Q. Do you know the placer mining claim known as

the Viola, about where it lies? A. Yes; yes, sir.

Q. AYhen did you fii^t hear of that?

A. That was in the year 1900; the first time or the

first year we went to the Chestacheena Kiver, and it was

the last days of April or first of May, I couldn't just

say

—

Q. Well, just approximate it?

A. Well, about that—it may have been in April, I

guess.

Q. Now, please state to the jury how you first be-

came acquainted with that claim?

A. Well, I arrived on the Chesna River late, I came

aftei^ most of the people; I was traveling and caught up

with a party, Mr. Steele was one of them, and Dalton,

Dempsey, and so forth, from Copper Center going in

there. I had been at some other place and came to

Copper Center to get a complete outfit to take in there

and I and those men arrived on the Chesna, the main

eamp on the lower end of the Chesna, about the 19th or

20th of April.

Q. How far is the lower camp on the lower Chesna

from the Viola claim, if you know?

A. I never measured the distance, but I should eiay

about eight miles, six or eight.

Q. State what you did after you arrived?
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A. Well, a man by the name of Dempsey, I wias grub-

staked, and he told me he would locate me on some

ground t)hat was supposed to be valuable. I waited

there for five or six days for him ito do this, and he done

nothing. In tiie meantime I was running around the

country ©taking wherever there was an opportunity, cut

stakes, and hauled wood, and one thing and another, with

my partner, Robert Coles, and I got it inito my heiad that

there might possibly be sometlhing—in fact, the coun-

try looked good to me from the fact that as you go up

the Chesna you can see the range right acrosiS the head

of the Chesna River, and signs; of mineral right through,

and I thought it looked worth while investigating; and

I think it was about the sixth day after I arrived at

the Chesna damp when I took my little "A" tent, sitove

and wo'od, and supplies, and went up the Ohesna aibout

six miles a'bout a mile and a half, or poissibly two miles,

below the Viola and located there, and I told Bob Coles

to come up and fetch wood occasionally and cook a little

and I would hud out whether there was anything theie;

and I prospected on another creek that lays, or a small

o'ulch, the next stream east to the one on this Viola claim,

and there was nothing found; I done some staking, and

T think it was a son of this gentleman here had some

ground, and we found after we goit it staked thiat it had

been staked before; found the stakes, and so we took

our stakes down again. Coles went down, and was to

be up the next day with supplies and wood, and this

would be about three days after I left, after I pitched
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my tent up there, and in the morning—in that country

we travel in ,the morning on the crust; in the heat of

the day the snow gets so soft. So going up the Ohesna

River right north is a ridge, a hog-back there, and I

wanted to go over and look across onto the head of the

Chesn-a; and I climbed up on the top, and coming back

in the siame tracks, I went up—^there was a place on

the side of the mountain, quite a place w^here there was

some grass—it was warm and the wind had (blown the

snow away, and the hot sun, I presume, had melted off

at least quite a little place there, and I laid down and

slept—was pretty tired, I can tell you; so I fell asleep

—

(Objected to as immaterial.)

(Objection overruled. Exception.)

A. And as I was asleep there, Ro.bert Coles or some

one was yelling to me, and I looked up and Ooles was

coining climbing up the mountain. T^^^ell, I staid un-

til he came up; I hadn't seen or found no prospects;

so from thiTS point we went to come across on to the

creek where the Viola is now. He was above tihis claim

about a quarter of a mile, and he crossed over to the

east and dropped down onto the creek, and we was look-

ing where we could get gravel to pan. The way we done,

we would take some of the oTavel in a sack and carry

it to where we could find water; the gulch was so full

of snow that we couldn't find gravel, and we came finally

to a place where there was bedrock on the west side of

this little gulch; I learned afterwards that it was fSlate

Creek—a piece of bedrock about six or ©even feet liigh
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on the west side of the creek, and there was some f^avel

there j the snow blowed off and we dug down on to bed-

rock and took some dirt in a sack, and we carried it

down to where the camp was on the Ohesna—I and

Ooles—and we panned it out (and got a good prospect;

that is, there was a quantity of gold, probably four or

five cents; we didn't weigh it. So we seen some stakes

on the ground that day, 'but I didn't think there was

eno'ugh to hold the ground; there was lots of snow in

the country everywheres; so the next day I went back,

going riglit up the creek. The way I done the day be-

fore was to follow the snowshoo track, aTid I followed

that up and climbed up to where we took this pan of dirt

on this bedrock, and I looked from that point over to

the eastward opposite from this little poinit of bedrock,

on the east side, and there about twenty-five feet higher

up—that is, on the east side of the gulch, it must hiave

been ten or fifteen feet high on the rock—I seen a stake,

and I went up to it. It was a willow stake—^oh, perhaps,

about that large

—

Q. Gis'e the measurement, how many inches.

A. About two inches, probably a little more; I didn't

measure it. And the stake was, as near as I recollect,

"Stake No 2,'' with Meals' name located by power of

attorney, somebody by Meals, and it appears to me now

that this Mr. Hazelet's name was there as a witness,

but I don't rememb'er that. Well, from that stake I

went across on the lower point of rock in a northwest

direction and there was another stake.
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Q. Now, if you will point out to the jury ou the map

what 3'ou found thei-e—this is north, tliisi is soutli, and

this is the Viola placer here, a.nd. here's tlhe canyon.

A [ ^tnrtod up from the Cliesim, our camp was fur-

ther down

—

By Mr. HA.ZELETT (Referring to the Map).—Yes, sir,

rlcht down here.

A. Yes, sir; and there was possibly lan acre or two

of large willows that grow up in that country; they chop

tihem up and with dead wood mixed in they make fires

with them; and I Vv'eut up the Chesna, or strated to go up,

and as I came to this stream—it is a defined stream

right in here, with high gravel banks on either side,

probably a hundred or hundred land fifty feet, I can't

say exactly—I traveled right up this way and cut across

somewheres near this point, and climbed on the ridge

up on the mountain top a,nd looked over there, and then

came back and about here is where I fell asleep; then

t and Coles came this way do^wn to this little stream to

get gravel. Thisi bedrock on this west side here forms a

canyon on the west side about ten or fifteen or twenty

feet long this way—^slate rock, about six or seven feet

hip;h p.Tid ten or fifteen or twenty feet this wny you see.

O. Well, when did you strike the fi^rst post?

A. Well, from this iside do you mean?

By the COUET.—When did yon find a post, a stake?

A. The first pole, sir, is on this side of the guldh.

0- Ts it where you pointed there?

A. Yes, sir.
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By !irr. UEID.—X(>\>, where did you find the set-oiul

one?

A. I crossed over somewheres in this direction, and

there was another one.

Q. What inscription did you find on Stake No. 1?

A. Something similar to this, written in lead-pencil.

Q. What did you do after tlhait?

A. After finding that pole?

Q. Yes, sir.

A. I concluded that that ground was staked by those

parties and that I had no business there as far as lo-

cating that ground Vvas concerned, and I came back to the

first or northeast stake No. 1 and walked on this side

back to my tent, w^hich was quite hig^h up; and a;S I walk-

ed down I seen a good many stakes, and in fact I remem-

ber seeing that stake in the corner right here; that

stake I didn't go near that.

Q. Now, when j'ou were up there, how was this

country looking down the creek south- -is it open, or is

it obstructed by timber or growth at that time of the

year?

A. It wasn't at that time of the year obstructed by

anything. It was simply grass and moss and so on.

Q. Now, while you were up here to the north end of

the Viola placer, did you look down the stream?

A. Yes, sir.

Q. Did you see any other stakes? A. Yes, sir.

Q. Did you line them up—did they appear to be in

line?
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A. They appeared to be in line, and in fact, as I re-

member, the only stake that was missing to complete it

was the corner stake of that one, the southwest corner

—I didn't see that stake.

Q. Now, were there any names inscribed on any of

those posts you saw there?

A. I didn't stop to investigate except on those upper

stakes and as I seen these other stakes it satisfied me

I was

—

Q. Well—now, how far was that northeast comer

from say from the canyon?

A. I didn't measure it, but I would say twenty-five

or thirty feet, it stands on a prominent place and that

stake was visible, about that much above the snow

—

two feet, perhaps.

Q. Xow, I'll ask you if you are familiar with the

character of staike« that lare used for staking claims in

the vicinity of Slate Creek?

(Objected to as incompetent; no foundation having

been laid for such evidence.)

(Objection overruled. Exception.)

A. Yes, sir, I'm familiar with all the shakes.

(Objection renewed.)

By the COURT.—The witness may state if those

claims were staked with the same kind of stakes other

claims were in the country.

(Exception.)

Q. I'll ask you if the stakes you found at the time
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you testify to were as good staJ^es as could be procured

iu tliait section of the country?

A. Yes, sir, they were as good as could be procured

without carn'ing them from below, eight or ten miles.

Q. Now, I'll ask you if the Viola Placer Claim was

so staked upon the ground that you could have traced

the iboundaries if you had been disposed to do so?

A. T am satisfied I siaw all the stakes excepting that

01 e I described, being the southwest stake; if they wasn't

viisible, why I don't know it.

Q. How much snow was there on the ground at the

time?

A. As a general thing, about three feet, I should

judge.

Q. How long have you been mining, Mr. Jacobson?

A . The first experience was in Miller Gulch, on Slate

Creek, although I have been for the last six years at-

tempting to do something at it.

Q. You own property in that section of the country?

A. Yes.

Q. Whereabouts? A. On Miller Gulch.

Q Have you any interest in this claim?

A. No, sir.

Q. Have you any interest whatsoever in the claims

belonging to this company? A. No, sir.

Q. No interest whatever in the outcome of this suit?

A . Nothing at all.
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(Testimony of J. A. Jacobson.)

Cross-Examination.

Q. When was tliis you first went on the ground in

controversy, Mr. Jacobson, the date of it?

A. I don't keep records of da/tes, but it must have

been on or a'bout the last three or four days of April

—

may have been in May. I think it was in April.

Q.. When did the snow go off that year?

A. Eight in that vicinity; I and five others staked a

bunch of claims on Slate Creek, and the snow carried

our poles—we got them—carried them from this same

willow patch across the low divide there, for five claims,

one for each individual; and then we crossed on to the

other divide to what is caled the middle fork

—

By the COUKT.—Answer the question—how deep was

the snow? A. About three feet deep.

Q. (By Mr. BROWN.) When did the snow go ofe?

A. I don't know.

Q. Was the snow on the ground on the first day of

July?

A. It was on the ground the 15th of June, on this

divide.

Q. Were you on this ground, the Viola claim, on the

15th of June of that year?

A. I was not; but I passed across to that next claim

below, on tliat trail that goes over to Slate Creek aud

Mmrr Gulch.

Q. Was there snow on there also at that time?

^. Yes, sir, there was at the time we staked M'iller

, 1
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j^Testimouy of J. A. Jacobson.)

Gukk or completed the staking on tluit creek; I can't

give the date, but it was about the 22d, I think—may

have been earlier.

Q. What was the first post you saw, Mr. Jacobson

—

can you tell with reference to its being the southwest,

or the point of the compass, can you tell that?

A. Yes.

Q. Which was it? A. The first we seen?

Q. Yes, sir.

A. That was the northeast stake, the first of the up-

per stakes.

iQ. Did Mr. Coles go with you to look at it?

A. ^"o, he wasn't with me the day I went up.

Q. How far away was he where you left him?

A I left him at the tent, and he went down to the

Ohesna again and came up later.

Q. Did he see this first stake when you did?

A. It is possible; we seen the first stake the first

day—it stands to my mind now we did.

Q. He w^as with you then? A. I think so.

Q. Anyone else with yon at that time? A. No.

Q. How close were you to the stake when you saw it?

A. We were in the canyon, and that was on the other

side from where we took the gravel.

Q. Well, at the mouth of the canyon?

A. W^ll, there isn't much of a mouth to that can-

yon; it's a very small canyon—very small at that place

on the east side; it continues on to the mountains on
the west side and forms a canyon.
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(Testimony of J. A. Jacobson.)

Q. Did ^Ir. Coles go to look at any of the stakes with

you? A. No.

Q. Did you find any stake where there was any lo-

cation notice? A. No, I did not.

Q. Could you tell the name of the claim from what

you saw on any of these stakes?

A. From the corner stakes?

Q. Will you please state, sir, what was on those cor-

ner stakes that enaibled you to tell what claim it was?

A. Well, sir, it was written something like this (re-

ferring to notation on map).

Q. Did 3'ou make a memorandum of that corner no-

tice at the time?

A. No, sir, I didn't because I have a distinct recollec-

tion of the writing in lead-pencil and it was very coarse

handwriting and large figure®.

Q. In coarse handwriting?

A, Yes, sir, kind of coarse figures; the northwest cor-

ner wasn't written on the stake; it would be just "NW"
or "SW," whatever it was, and then the number of the

stake. 1

Q. What number was on it?

A. As near as I remember, I can't be positive, but I

think it was No. 2.

Q. And what else?

A. It was located by power of attorney; the man who
gave the power of attorney was first, I don't remember

that name, and then it was Meals' locator, and it stands
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to my memory t^h'at Hazelett's name was there as a wit-

ness.

Q. Have you got a memorandum of that there with

you?

A. I have got nothing; I don't cari'y any, not when

I'm in Alaska.

Q. You went around to look at these stakes?

A. Yes, sir.

Q. And didn't find the one where the location no-

tice was?

A. I seen no location notice any more than on the

corner stakes; there was other stakes in there but I

didn^t go near them; it looked as though there had been

some paper nailed on them.

Q. Which corner w^as thiat?

A. On beyond, the southwest corner, like.

Q. This one? A. No, no; over in here.

(i Did you go up to that stake?

A. I passed by it—in fact we passed right close to it.

Q. You saw a paper there, did you?

A. Something like that, yes, sir.

Q. How close did you go to it?

A. Why, going on down over the country, I don't

know—may have been fifty feet and it may have beeu

more than that.

Q. Was there anyone with you at the time you saw

the paper? A. No; I don't think so.

Q. Were these stakes in the snow at that time?

A. They were above the snow, and I presume in the

snow, as the snow had drifted about them, I presume.
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(Testimony of J. A. Jacobson.)

Q. >suw, about \Yliat size would you say these staket

were, Mr. Jacobson?

A. They had been cut down on this willow patch I

have mentioned—I didn't measure them.

Q. How do you know they had been cut down at the

willow patch?

A. I don't know, unless they went ten miles further

and got them.

Q. You don't know any more than that there is a

willow patch there, do you?

A. I took it for granted that was the last one and

they would probably take their stakes from the last

patch.

Q. You would say they were not those little jin sticks

that are set up around in that country for gopher traps?

A. Xo, sir; I know what you mean; they are not so

small as that. There are lots of them set up in that

country, I know that.

Q. Was the staking on this ground as good as the

claims you located on Slate and Miller Creeks?

A. I should say, yes, sir; as far as the stakes were

concerned.

Q. As large as the ones you used?

A. They were. In fact, in staking on Miller Gulch

I carried the stakes from that same willow patch.

Eedirect Examination.

(By Mr. HEID.)

Q. Mr. Jacobson, did those stakes stand straight?

A. Yes, sir.

I
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Q. Appeared to be set firmly in the ground?

A. Appeared to be; I didn't test them.

Q. ^[r. Brown asked you if you saw any stakes set

in the ground for gopher traps and you said yes. Just

explain that.

A. Why they are simply a little willow wand, about

the size of your thumb at the butt.

Q. State who set them, and how the trap operated.

A. AYell, these little gophers, they havo trails, always

travel in their trails, and they push this little stick in,

slanting, the Indians do, and they have got a little noose

like^ made out of a sinew of the animals, deer, or moose

or caribou, which is small and fine, about the size of a

thread, and they tie that on top, long enough for the

noose to fit in, about that large, and the little gopher

runs along and makes a jump, of course, and the stick

flies back, snaps back, the sinew catching the gopher, and

he chokes to death.

Q. Those gopher sticks, you say, are about the size

of your thumb?

A. They wouldn't want to be larger; otherwise there

wouldn't be spring enough in them to jerk strong enough

*o catch the animal.

Q. So you say these stakes were not gopher stakes?

A. No, sir.

Recross Examination.

Q. How do you know these stakes were set in the

ground when there was three feet of snow?

A. I didn't pull on them or anything to see—

1

couldn't tell.
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ROBERT COLE, a witness called on behalf of the

plaintiff, being first duly sworn, on his oath testifi'.Ml on

Direct Examination.

(By Mr. HEID.y
,

Q. AVhat'S your name?

A. Robert Coles.

Q. Where do you reside?

A. At present in Valdez.

Q. What's your occupation?

A. Prospector and miner.

Q. How long have you been in Alaska?

A. Since March the 2ad, 1898.

Q. Do you know the upper Chesna River country?

A. Yes, sir.

Q. Do you know what is called by some Ruby Canyon

Creek and by other Slate Creek? A. Yes, sir.

Q. Do you know^ the Viola Placer Claim of this Ches-

na Mining and Improvement Company?

A. Yes, sir.

Q. AYhere is that located?

A. Up near the head of what some call Ruby Canyon

and some call it Slate Creek.

Q. W^ere you ever on the ground known as the Viola

Placer claim? A. Yes, sir.

Q. When was it you first saw that ground?

A. It was in the latter part of April or around the

first of May.

Q. Of w^hat year?

A. Nineteen hundred.

Q. What took you up there at that time?
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(Testimony of Kobert Cole.)

A. I was up in there prospecting.

Q. Did you see—why didn't you locate upon that

ground when you was in there?

A. Well, I found some stakes there that showed me

it was already located.

Q. Did you examine the stakes that you saw?

A. I examined some; yes, sir.

Q. I'll ask you to look at this map, Mr. Cole; this is

north, this is south: can you point out on there and

show me the stake that you first saw on the ground.

A. This is the canyon, you say?

i}. On the Viola claim here?

A. I seen a stake down around; I couldn't say—I saw

a stake up here but didn't go up to that.

Q. That would be what stake?

A. That would! be the northeastern corner.

Q. What other stakes did you see?

A- I run across a stake right here somewheres, in this

neighborhood; I wouldn't say justl where it was.

Q. What kind of a stake was that?

A. Small stake, about the size of my wrist.

Q. Was there anything peculiar about that stake?

A. Well, no; nothing peculiar; only I seen it was a

stake, and was blazed and had some writing on it; I

couldn't say exactly where it was, right around here

somewhere, perhaps nine, ten or fifteen hundred feet

down from here—I saw stakes all around there, in fact.

Q. Did you notice any of the instriptions on the

stakes? A. On some; yes, sir.

Q. Wher were they?
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(Testimony of Robert Cole.)

A. I couUln't say exactly where they were; some of

them I read.

Q. What would you say they were?

A. I thiuk I saw Meals' name on some of them; and I

think I saw Hazelett's name on some of them; I couldn't

say on what stake.

Q. I'll ask you with reference to that stake, this

forked stake you say you saw there, was there any papers

attached to it?

A. I seen two different stakes there. I seen two dif-

ferent forked stakes; one had a couple of nails driven

in it, but it was away from there, across a kind of a flat

on the other side, had nails in it—^the other one had a

piece of paper on.

Q. Did you look down the creek from the north end

of that claim?

A. Why I took a general look around there several

times; that is I was there twice, I think, the day I was

up there and then went back.

Q. And it was because you had seen those stakes

around there that you quit prospecting there?

A. Yes, sir; and went further away.

Q. Now, what, if anything, did you learn from the in-

spection of those stakes as to whose property that might

be?
:

(Objected to as incompetent and immaterial.)

(Objection overruled. Exception.)

A. It belonged to Meals. I seen his name on some

of the notices, and on some others, I couldn't say right

there, and I wouldn't swear that I seen Hazelett's name
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on any of those stakes; I didn't take much pains in look-

ing at them, but I seen enough to satisfy me that the

ground was located.

Cross-Examination.

(By Mr. BROWN.)

Q. Do you know which one of the stakes you saw

first—which one of the corners of the Viola?

A. Well, I tell you I seen a stake coming up, on the

bank; which one of those—there was one more that I

s^en, and I wouldn't swear which one it was I seen first

—seen one corner stake, anyhow.

Q. How far would that be from the place where the

canyon was narrowed down to about twenty feet wide?

A. Right near there, where the snow had blown off.

Q. Were you with Mr. Jacobson at that time?

A. When I saw that stake? I was with him; yes, sir.

Q. Did you both go to look at it?

A. No, sir; I didn't go near that stake.

Q. How near were you to the stake the paper Avas on?

A. I was right up to that.

Q. Did you read it?

A. No; there was just a little piece of paper, looked

as if there had been an old location notice on it; I have

seen hundreds of location notices in the same fix; some-

times you find the notice and sometimes you don't.

Q. Hnd that notice been nailed on the stake?

A. No, sir; on one stake it had.

Q. Which one?
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(Tesstiiiiouy of Kobert Cole.)

A. One was perhaps over to the right, on the other

side of the creek away from that creek entirely.

Q. Well, then, you only saw, you think, this one stake

on that ground?

A. Yes; I seen a stake with a piece of paper on.

Q. Did you take hold of the paper and try to read it or

find out what was on it?

A. I couldn't read it

Q. How large a piece of paper was that?

A. A small piece; it was torn off where it had been

stuck in the stake as near, as I recollect; I didn't, of

course, bother there much at all; I was up there pros-

pecting and as soon as I run across the stakes I threw it

up as a bad job; I was well satisfied they wasi claims

staked by Meals and Hazelett.

Q. You—you were satisfied of that before you started

up there, weren't you?

A. No, sir; I knew they had eight claims up there,

that is all I was informed. When I seen these stakes I

was satisfied they were the same claims.

J, L. STEELE, a witness called for the plaintiff, being

first duly sworn, on his oath, testified as follows on

Direct Examination.

(By Mr. HEID.)

Q. What's your name? A. J. L. Steele.

Q. Where do you reside?

A. Reside at Valdez, Alaska. /

Q. How long have you resided there?

A. About two years.
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Q. Are'.yoii acquainted with the district and country

known as the Upper Ohesnn? A. Yes, sir.

Q. Are you acquainted with that part of it called

Kuby Canyon or Ruby Canyon Creek, called by sonir^

Slate Creek? A. Yes, sir; I think so.

Q. Do you know anything

—

A. I don't know those canyons and small creeks in

there by name, but I think I know^ the one you have ref-

erence to as Ruby Can3'on.

Q. Do you know the claim known as the Viola Placer

Claim? A. Yes, sir.

Q. When did you first hear of it, or become acquain-

ted with it?

A. I don't know it by name at the time, but when I

first was on the ground there or knew of it, was about

June—well, I would say from June 5th to June 10—

I

would say about the 6th or 7th of June, 1900.

Q. Were you on the ground? A. I was.

Q. Did you see any stakes on that ground?

A. I did, sir.

Q. Did you examine any of them?

A. I did not, closely.

Q. What did you see or hear there at the time that

satisfied you that the Viola claim had! been located?

(Objected to as leading.)

(Objection sustained. Exception.)

Q. Now, Mt. Steele, I ask you to step down here and

point out to the jury the stakes that you saw; this is the

north end and this is the sounth end.
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(Tcistiinoiiy of J. L. Steele.)

A. The Chesna runs down this way. T seen this

stake here, passed close to it; ric^ht alonc^ up this branch

here, or close to it.

(Objected to by counsel for the defendant as incompe-

tent, irrelevant, and immaterial; that isn't on this claim

at all.)

A. I came up the creek here or w^here I supposed thf:

'creek to be, carryinp; a pack on my back; think that

micjht not all be staked where the' Viola claim is; I seen

this stake.

Q. What corner would that be of the Viola claim?

A. That would be the southwest corner, I believe.

Q. Aud what then?

A. Then I threw my pack down—I was in snowshoes

and the snow was soft; this up here is a kind of a mesa,

table land; I g-ot up there and noticed a stake there.

Q. What corner of the Viola claim?

A. That would be the southeast corner. I think it

was probably the stakes of this claim.

Q. That is, the claim below the Viola?

A. Yes, sir. I looked up this way to see

—

Q. What direction?

A. In a northerly direction, and didn't look for any

more stakes. Simply turned and went ba.ck to camp,

about eii^ht miles from there.

Q. Did you examine any of those stakes?

A. Not closely; I was close enough to see that they

were stakes.

Q. Were they blazed? A. Yes, sir.

Q. Good substantial stakes, were they?
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A. About the same as we all used! in that country.

Q. When you saw those stakes, then you were satis-

fied that the ground was not open to location?

A. I was sure of it in my own mind. If I hadn't

been, I had stakes with me for the purpose of locating- for

myself.

Q. Wasn't it generally known throughout the coun-

try there that Hazelett and Meals had located that

claim?

l^Objected to as incompetent and immaterial.)

(Objection sustained. Exception.)

Q. What day did you say you were up there?

A. The 6th or 7th of June, the way I remember it,

1900.

Oross-Examination.

(By Mr. BROWN.)

Q. Did you go to any of these stakes, Mr. Steele, and

read them, inspect them closely? A. No, sir.

Q. You didn't see any stakes or notices any place

with paper attached to them, did you, in any manner?

A. Well, no; I don't think I was close enough to any

of the stake to notice, as I wasn't paying particular at-

tention to that. As a general thing, such notices are

written on the stake. In fact, I didn't pay particular at-

tention, or see anything of the kind.
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DORSEY LEAVELL, a witness called on behalf of the

plaintiff, being first duly sworn, on his oath testified as

follows on

Direct Examination.

(ByMr. HEID.)

Q. Where do you reside, Mr. Leaveil?

A. In Valdez.

Q. How long have you resided there?

A. Why, about three years, perhaps.

Q, Are you acquainted with that section of coun-

try known as the Upper Chesna River? A. Yes, sir.

Q. Are you acquainted with that part of the Chesna

District up there known as Euby Canj^on, or Slate Creek

as some call it? A. Yes, sir.

Q. Do you know the Viola Placer claim?

A. I don't know it by its name; I know where it is.

Q. You know the ground covered by it?

A. Yes, sir.

Q. Have you ever been on that ground?

A. I have.

Q. Please state when.

A. About the last of the month of May, 1900.

Q. For what purpose did you go up there?

A. Prospecting.

Q. Did you run across this ground?

A. I did; yes, sir.

Q. What convinced you that you were on this

ground? A. I seen the stakes.

Q. How many stakes did you see?

A- Some three or four, I guess.
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Q. What kind of stakes were they?

A. They looked to me to be willow stakes.

Q, Were they blazed or not?

A. [ couldn't tell you; I never went to the stakes to

examine them closely.

Q. Did you make any locations in that vicinty?

A. T did not.

Q. Why?

A. Because I seen that Gjround was staked.

Cross-Examination.

(By Mr. BROWN.)

Q. How do you know it was this Viola claim that

you saw? A. I didn't say it was.

Q. You don't know that it was, either, do you?

A. No, sir; I don't know any of the claims there.

Redirect Examination.

(Bv :\rr. RE ID.)

Q. Whereabouts is the Viola claim situated?

By the COURT.—Do you know where the Viola claim

is, at all?

A. Yes, sir, about where it is.

By Mr. HEID.—Do yon know where the claim is they

call the Fulkerson ground?

A. Yes, sir; I know it by that name.

Q. Is it on that ground where 3'ou saw the stakes?

A. Yes, sir; in May, 1900.

Q. That is the ground in dispute? A. Yes, sir.

Q. And that is the ground you saw the Sitakes on in

May of the year 1900? A. Yes, sir.
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H. J. WATKINS, a witness called on behalf of the

plaintiff, being first duly sworn, on his oath testified as

follows, on

Direct Examination.

(By Mr. HEID.)

Q. Where do you reside, Mr. Watkins?

A. At Valdez.

Q. How long have you resided there?

A. I have been in that country for the past few years.

Q. Are you acquainted with that section of the coun-

try known as the Upper Chesna River country?

A. Yes, sir.

Q. Are you acquainted with the section of the coun-

try there ku'own as Ruby Canyon or Slate Creek?

A. Yes, sir.

Q. Do you know where the Viola Placer Claim is situ-

ated on Ruby Canyon Creek? A. I do.

Q. When did you see that claim first?

A. I think it was the 20th of August.

Q. Of what year? A. The year IWO.

Q. What, if anything, did you see when you first

went on to that ground?

A. The first thing I seen was a stake.

Q. Did you examine that stake?

A. \^'ell, not at that time, I didn't.

Q. How come you to go onto that ground, Mr. Wat-

kins? i

A. Why, I went with Mr. Hazlett —he asked me to

gc- and examine the stakcp. and see if T cmV} find the

lines, as a disinterested party.

Q. What did you find when you went on the ground?
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A When we got to the ground, it was about three

o'clock in the afternoon, and we found a man working

there—^in fact, twio.

Q. Who? A. Edwards and Meckan.

Q. What, if any, conversation took place?

A. Why, Mr. Hazlett went and introduced himself

to them

—

' (Objected to as incompetent, irrelevant and immate-

rial, if in the absence of the defendant.)

(Objection sustained.)

Q. Did you see any of the stakes of thi« claim there?

A. Yes, sir; 1 saw the location stake of Lh( Viola

Placer Claim.

Q. What kind of a stake was that?

A. Well, it was a willow stake Avith a fork m the end

of it, a kind of a slit, and it showed evidences of a paper

havinig been tied on there with a string around the top

of the stake; the stake was about two and a half inches

in diameter and was blazed on both sides.

Q. Do you know what became of the paper on that

stake?

A. T picked the paper up which was laying at the foot

of the stake.

Q. Where is it?
~

'

A. I have the pieces of paper with me.

Q. T wish you would produce it. (Witness produces

pieces of paper.) Did you make this notation on here?

A. Yes, sir; at the time.

Q. At the time you picked it up?
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A. No, sir, Ufter I got back to cainp; 1 dicln't have a

peueil with me when 1 picked it up.

(}. What, if auything, did you find there?

A. I found that i^aper, and I looked at tlie stake, and

the writing I could see on it, the location stake of the

A'iola Placer Claim, southeast corner.

(2. Written on the stake?

A. Yes, sir, and A. J. Meals, Agent; and on the other

side of it was the northwest corner of the Edith Placer

Claim.

Q. Now, I'll ask you what was the condition of the

weather up in that section of the country, generally

—

how has it been the last two years?

A. Every time I have been there it has been raining.

Q. Paper remaining in the rain, then, wouldn't last

very long? A. No, sir.

Q. Does that paper show as if it had been torn off

from the original part of it?

(Objected to as leading and argumentative.)

(Objection sustained.)

Q. What was the appearance of the paper, Mr. Wat-

kins?

A. Well, the paper has a couple of holes in it

—

Q. I mean the appearance?

A. Well, I mean the appearance.

Q. Was the paper wet?

(Objected to as immaterial.)

(Objection sustained.)

Q. Was there anything on the paper to indicate

whether there had been or was any writing on it?
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By the COURT.—Is that paper now in the condition

which it was in at the time you fouuicl it?

A. No, sir, it is di-y now; at the time 1 picked it up

I seen the letterhead of the American Chicory Company,

Omaha, Nebraska; it was wet at the time.

Q. Had the paper been doubled up at that time?

A. No, sir, I doubled it up. The way the paper was

first was this way. I doubled it up for convenience.

Cross-Examination.

(By Mr. BROWN.)

Q. Whereabouts did you write that endorsement on

there?

A. When I got back to camp that night. I dried the

paper out by the stove and made that mark on it.

Q. How many stakes did you see on this claim?

A. I seen tw^o of the stakes.

Q. Where were they—what two?

A. One of them was location stake of the Viola

riacer Claim, and the other was the southwest corner

stake.

Q. W^hen was that?

A. On the 20th of August.

Q. Nineteen hundred?

A. Yes, sir, about four o'clock in the afternoon.

Q. That was at this point, was it (indicating on map)?

A. The way that looks from here, it is right where

you have got the stick, the location stake.

Q. This here would be the other one?

A. Yes, sir.

Q. You went to that one? A. No, sir.
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Q. How close did you get to that?

A. Well, I could see the stake all rigiht.

(}. You could see it from over here?

A. Yes; Mr. Hazlett was standing at the stake and

called to me, and ilien here's the other corner stake.

Q. jMr. Ilazletl was standing about here, was he?

A. 1 don't know anvthin<» about that map—it was

directly opposite where I was standing.

i}. Y ou never \> ent up to these other two stakes?

A. 1 went up in the canyon to about, I suppose, about

thr3e hundred feet below where the other stake was sup-

posed to be, and there was where these two men were

working.

By permission of the Court, Mr. HAZLETT recalled.

Direct Examination.

^By Mr. HEID.)

Q. INFr. Hazelett, I ^\ill ask you what kind of paper

was that upon which the location notice was written on

that claim?

A. The location notices of all of those claims was

written on the letterheads of the American Chicorj' (com-

pany, of which I w^as, prior to going to Alaska, manager.

Q. An exact copy of the one introduced in evidence?

A. Yes, sir, the language; we had a few blank forms,

and T used the wording on those, writing out on these

letterheads the notices: the letterheads were in tabular

form and had on them The American Chicory Co.,

Omaha, Nebraska, and had a picture of the box, about
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that long-, and about that wide, Avith our advertisement

ou it.

(Plaintifl' now offers this paper in evidence. No objec-

tion.)

(Marked i'laiutiff's lOxhibit "F.")

(Plaintiff now offers in evidence a bond for deed from

i'redericl; Quint to the plaintiff", and then want to intro-

duce the deed also.)

By the COURT.—Why not offer the deed and be done

with it?

(Defendants object to the introductiou of contract for

the deed, a^j being immaterial and not vesting any such

interest in the property in controversy as will enable the

plaintiff to maintain this action, and we also object to

the introduction of the deed itself, for the reason that

it is evecuted after the date of the commencement of

this action, and is therefore incompetent and immate-

rial in this case.)

By the COURT.—The proof shows that these parties

have been in ])OSsession of this ground since 1900 some

time, and the statement of the contract is that they

"sell." It is true they reserve the further right to make

conveyance by deed; but these parties went into posses-

sion under that contract. This is an action for posses-

sion, practically, as against these parties that are de-

fending. Your right may be questionaible, gentlemen,

but that paper may be received in evidence.

(To which ruling of the Court the defendants then and

there excepted.)

' (Paper marked Plaintiff's Exhibt "G.")
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(Plaiutiff uow offers iu evidence certified copy of deed

frojii Frederick (^uint to the Cliesna Miuinurand Improve-

ment Company.)
\

(Defendants object to said deed beinj^ received in evi-

dence, for tlie reason that it is incompetent and imma-

terial, being; executed after the commencement of tliis

action, and not tendinp; in any manner to prove the title

or ownership of the property in controversy in the plain-

tiff at the date of the commencement of this actiou.)

(Objection overruled. Exception.)

(Paper marked Plaintiff's Exhibit "I.")

(Plaintiff now offers in evidence copy of the Articles

of Incorporation of the Ghesna IMinin^ and Improvement

Cojijpany. No objection.)

(Marked Plaintiff's Exhibit "J.")

(Plaintiff noAV oft'ers in evideuce statement of the

Chesna INIining and Improvement Company a^ to the ap-

))ointroent of agent, etc., and their qualification to do

business in Alaska, under the statute.)

(Objected to by defendants as incompetent, irrelevant

and immaterial, the same not having been filed as the

statute requires before a foreign corporation can do busi-

ness in Alaska.)

(Objection sustained. Exception.) i

Whereupon plaintiff rests.

On January 24th, 1902, at 10 A. M., the case being con-

Tinued, the plaintiff asks to recall Mr. Hazelett for a few

questions, which leave is granted by the Court.
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O. C. IIAZLETT recalled.

Direct Examination.

iByMr. IIEID.)

Q. Mr. llazelett, when you returned to Alaska in the

year 1900, in what capacity did you come to Alai^ka?

A. Did I come back?

Q. Yes, sir.

A. Mana<:^r of the Oliesna ^Mining- Company,

Q. The plaintiff herein? A. Yes, sir.

Q. Do you know where the original Viola claim was

at that time, of Frederick Quint?

((Objected to as inc(»n)peteut, irrelevant and immate-

rial.)

Q. Well, did Mr. Quint come out with you?

A. Yes, sir.

Q. In what capacity did he come?

(This is objected to as immaterial.)

(Objection sustained. Exception.)

Q. For what purpose did you come back up here?

(Objected to as incompetent, irrelevant ani immate-

rial, and not proper redirect examination.)

(Objection overruled. Exception.)

A. Came up to work our property.

Q. Did you enter into the possession of the Viola

Placer Claim at that time?

(Objected to as incompetent, irrelevant and immate-

rial.)

Q. That is, tlie plaintiff, the Chesna Alining and Im-

provement Company?
,

(Same objection.)
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(Objection overruled. Exception.)

A. It did.

Q. Have you been in tlie continuous posse.ssion of

tiiat i^laeer claim from that time until the connueuce-

ment of this action?

i^Objected to as incomi^etent, irrelevant and immate-

rial.)

(Objection overruled. Exception.)

A. It is at the present time.

Q. Was the plaintiff in possession of the Viola Placer

(Jlaim at the time of the commencement of this action?

(Objected to as incompetent, irrelevant and immate-

rial.)

(Objection overruled. Exception.)

A. It was.

Q. Under what arrangement dirl you enter into tlie

possession of the Viola Placer Claim?

(Objected to as incompetent and immaterial. Posses-

sion alone is all that is necessary.)

By Mr. HEID.—I wish to prove that under this con-

tract they didn't really enter into the possession of the

Viola Placer Claim until the execution of the contract in-

troduced in evidence as Plaintiff's Exhibit "H.''

(Defendants object to such a showing, as being incom-

petent, irrelevant and immaterial, and an attempt to

vary the terms of this written instrument, exhibit "H,"

by parol, the same not authorizing the plaintiff to in

any manner enter into the j)ossession of the Viola

Placer.)

(Objection overruled. Exception.)
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A. The conipaiiy entered into the po!<sessioii of that

olaini under that contract.

Q. Were the signers of that contract with you at (he

time you so entered into possession?

A. He was, and until the 15th day of last October.

Wliereup<Ki plaintiff rests.

By Mr. BROWN.—At this time tlie defendants «le.sire

to make the followini^- motion: The plaintiff having

rested its case, tlie defendants now move the Court to

grant a nonsuit in this case, for the reason that the plain-

tiff has failed to prove a case sufficient to be submitted

to the jury, or one upon whicli jud.irment could be based

in this, to wit: Plaintiff's evidence does not show

tliat at the commencemerut of this action plaintiff' had

any right, title, interest, or estate in the premises in con-

trov^^rsy herein, but, on the contrary, the plaintiff's evi-

dence shows that the interest, title, and e«;tate in said

premises claimed by plaintiff's evidence herein, was not

acquired until July 10, 1901, some three months after

the commencement of this action.

(After Argument.)

By the OOURT.—This is one of those actions under

the Code to determine the parties' rights to mining prop-

erty. It is neither the old action in equity, nor is it the

equitable action under the Code to quiet title, although

in the form of that action.

One question that is to be determined in cases of this

character, where the action is brought for the po«;sfssion

of mininaj property is. Who is entitled to possession?

The matter of the deed is perhaps one that does tUe
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plaiiitiir inoiv harm than oood--it oertaiiily does not do

the phiintiff any good. The phiintifT"s whole rioht in

this case depends upon his contract and the possession

nnder the contract.

The motion is overrnled. To whicli defendants except.

DEFElNDANiTS' TESTIMONY.

NICK MBCKAN, a witness caled on behalf of the de-

fense, being first duly sworn, testified on

Direct Examination.

(By Mr. BROWN.)

Q. Please state your name, age, residence, and oc-

cupation, Mr. Meckan?

A. Age, 36; residence, Valdez; and occupation, miner

and prospector.

Q. How long have you been engaged in mining, Mr

Meckan? A. About five years altogether.

Q. How long have you been in Alaska?

A. A'bout four years—^since 1898.

Q. About the 20th of June, Mr. Meckan, in the year

1900, Avere you present with Eobert Fulkerson and M.

y. Edwards when they located the Missouri Placer

Claim on Slate Greek, Chesna Mining District, Alaska?

A. Yes, sir.

Q. Did you sign your name to the location certificate

as a witness thereto? A. Yes, sir, I did.

Q. Were you up there Mr. Meckan when Mr. Fulker-

son panned or prospected any on this ground at the time

of making the location? A. Yes, sir.
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Q. State what he did with reference to doin*;- any

panning there or discovering any gold?

A. Well, be dng down a little (and he panned several

pans and found—got paydirt all right.

Q. On what portion of the claim was it, Mr. Meckan,

if you know?

A. It was, I guess, about between two and tlhree hun-

dred feet south of the north end line of the Missouri.

Q. I'll asik you, Mr. Meckan, if this^—just state what

thi*s drawing is that I now show you.

A. Well, that's the Misouri, and Skookum, the Jack-

Pot and Tip Top Placer Claims on Slate Creek.

Q, The Missouri claim among them?

A. Yes, sir.

Q. I'll ask you if you're acquainted with; the ^lissouri

Placer Claim in controversy in this action, and the

claims joining it on the south the S'kookum, and the two

on the north, the Tip Top and Jack Pot?

A, Yes, sir.

Q. I'll ask you Meckan, to state whether or not this

drawing fairly and correctly represents said placer

claims. A. Yes, sir, it does.

Q. Now, if the Court please, while this drawing is

not made from actual measurements, as I stated yester-

day I didn't care to dbject to the plat offered by the

plaintiffs on that ground as we had one similar. The or-

dinary practice is, of course, to have a survey and plat

made by some competent surveyor or engineer and cer-

tified to him to be correct, and then the engineer or
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siiveyor is called on to the stand to identify it and tes-

tify to its correctness. In this case we have some five

or six different witnesses who will testify to the sub-

stantial correctness of that sketch, and I will offer it in

evidence at this time.

By the COURT.—It will be received for what it is

worth.

(Marked Defendants' Exhibit No. 1. L. K. Gillette,

Reporter.)

Q. Now, you say your name is signed as a witnehv. To

the location of the Missouri Placer Claim?

A. Yes, sir; that's signed by my name.

Q. I'll a>sk you if that's your name signed to the bot-

tom of that paper? A. Yes, sir, that is it.

Q. Do you know who signed his name to this here as

locator? A. Yes. sir.

Q. Did you see him sign that? A. Yes, sir.

Q. Was Mr. Edwards present there as a witness?

A. Yes, sir.

Q. Did he sign this notice also? A. Yes, sir.

(Defendants offer the location certificate of the Mis-

souri in evidence.)

(Objected to by plaintiff on the ground that as be-

tween that and the plaintiff's notice it is not in time.)

(Objection overruled. Exception.)

r^rarked Defendants' Exhibit "B.")

Q. Mr. Meckan, were you present when the Missouri

was staked? A. Yes, sir.

Q. Did you assist in staking tihat claim?
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A. Yes, sir.

Q. Please state how you did that work.

A. Well, we didn't have no measure; we stepped it

off.

Q. What sort of stakes did you use, Mr. Meckan?

A. Well, just little stakes.

Q. Where did you get them?

A. About four miles below on the Chesna River.

Q. And how many stakes were placed around the Mis-

souri Placer Claim?

A. Five stakes altogether; four corner stakes and

one center end stake.

Q. And was a location notice placed on one of them?

A. Yes, sir, the location notice was blazed on the cen-

ter end line.

Q. State, Mr. Meckan, about what the size of these

stakes was, about what diameter?

A. Well, about three to four inches through, that we

used.

Q. Did you assist Mr. Fulkerson in staking the claim?

A. Yes, sir.
,

Q. Did Mr. Edwards also assist in staking it?

A. Yes, sir.

Q. Now, were you upon and over this ground during

the season of 1900 to any considerable extent, ^Mr.

Meckan? A. Yes, sir, I have.

Q. When did you first go on to the ground?

A. I don't know exactly; me and Edwards was there

a day or two before Fulkerson, before we staked all the

claims; we had located a claim down at the mouth.
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Q. Now, Mr. Meckan, at the time of the location of

this Missouri Placer Claim, I'll ajsk you if you saw any

stakes of any kind at or near the point marked No. 1

upon this plat, Defendant»s' Exhibit No. 1?

A. We saw them, both saw them.

Q. State what that stake was, when you saw it, what

it was made of, and what, if any, marks were on it.

A. Well, it was a pretty small stake; we measured it

afterwards and it was one and a half or two inches

through, and it was marked, I believe, "Stake No. 3 of

the Yioa.''

Q. Were the words "northwest" written ou, or just

letters? A. Just the N.W."

Q. Now, what, if anything, else did you see from that

stake, Mr. Meckan?

A. Believe the name of the locator, Quint ; I don't re-

member the initials any miore.

Q. Did Mr. Fulkerson go with you, or was he with you

at the time you first saw these stakes?

A. I think he was with me; I'm not sure of that.

Q. Do you remember whether or not Edwards was

with you? A. Yes, I know he was.

Q. How long was that—how many days after the lo-

cation of this Missouri Placer Claim?

A. Well, it was, I don't know; a couple of days af-

ter.

Q. Now, if the Court please, this is not the usual

way to get at a conflict. It is customary to have a map

made by a surveyor to show the conflict, and it may be
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from these maps a little difficult tO' get at just what 'm in

conflict. However—Mr. Meckan, I will call your atten-

tion to this exhibit here marked Plaintiff's Exhibit "A,"

purporting to be the notice of location of the Viola Plac-

er Claim, and I will ask you if you ean point out upon

this plat, about the point where you saw this stake

marked No. 1, on Defendant's Exhibit No. 1 ?

A. Yes, sir, I can. This i® a bottom here, rocky creek

bed; about here.

Q. Will you mark that on the plat, please? Mark

it ''1." Now, how high is this knoll around out here?

A. Why, I can't tell; about a hundred feet, I guess.

Q. Runs up to a height of a hundred feet?

A. Yes, sir.

Q. I'll ask you Mr. ^leckan, how far it is from the

point 3'ou speak of where the stake was located marked

northwest corner of the Viola, up to this point now pur-

porting to be the northwest corner of the Viola?

A. I should judge five or six hundred feet.

Q. In a straight line or following around the canyon?

A. In a straight line.

'Q. Have you traveled from one point to the other so

you are able to estimate it thoroughly?

A. YeS; sir.

Q. Now, Mr. Meckan who, if any one, was with you

when you first went onto the ground at Slate Creek?

A. Edwards with me the first time.

Q. I'll a«k you what stakes, if any, you saw up there-

when first going upon this ground?
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A. Well, at the time of first going on the ground I

don't remember of seeing any.

Q. Well, did you look for any?

A. We didn't loiok for any because we didn't think

there was any there and I met a man who told us it

wasn't staked.

Q. Well, what stakes, if any, others did you see there

besides the one you have testified to, that would ishow

that it was formerly staked?

A. We seen one farther down, but w^e couldn't read

the writing on it; it was all washed out.

Q. Well, can you point where that was, on this draw-

ing here—this is supposed to be the Viola, and this

the Edith here.

A. I'm not sure about that; about down there isome-

wheres; "but I'm not sure of that because I never meas-

ured it off.

Q. You can't just fix the place where you slaw the

other stake? A. No.

Q. Can you tell about how for it was from the other

one you have testified about, this stake was from that

one?

A. Well, about eight or nine hundred; I'm not siure

exactly.

Q Did you notice any marks upon it?

A. Well, yes, we ^seen marks on it, but couldn't read

it very well; one side said something about the Edith

Placer Claim, and the one on the other side we couldn't

make out.
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Q. And you say you didn't see that stake before mak-

ing the location of the Missouri Claim?

A. No, we didn^t see that.

Q. ril ask you if you can point out on this plat about

the point where Fulkerson first made the discovery of

gold on this Viola here—this would be the northerly

end line here?

A. Well, it was about—that is the Viola?

Q. Yes.

A. Tliis is supposed to be the Jack Pot—^well, about

here.

Q. How many feet southerly from the north end line?

A. A couple or two or three hundred feet.

Q. Now, Mr. Meckan I'll ask you if your experience

as a miner and prospector, when you went upon this

ground, whether or not there w,as anything in the way

of staking upon it, from which you could tell a location

had ever been made or attempted to be made.

(Objected to on the ground that the question calls for

a conclusion and not a fact. Besides, he has already tes-

tified he didn't look for stakes.)

By the COURT.—Let him describe the facts as he

found them; the jury will say whether or not it was suflfi-

^ient to indicate a location. Exception.

Q. Now, were you pres^ent there, Mr. Meckan, about

the month of Auguist, 190O, and working on this Missouri

Placer Claim? A. Yes.

Q. ril ask you if Mr. G. C. Hazelett at that time ciame
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to you where you were working and had any conversa-

tion?

A. Yes, sir; I and Edwards was working there.

Q. And was Fulkerson there at the time?

A. No.

(2- Now, at what point upon this claim was you

working at tluat time—I'll ask you if you can point out

on Plaintiff's Exhibit "A" where you and Edwarxls were

working at that time?

A. It was right above the margin of the creek

—

Q. About the center of the claim, was it?

A. No.

Q. Please mark on there about where it was.

A. Well-, the way it stands here it was about there,

Q. About how many feet southerly from the north

end line?

A. About four hundred feet, I should think from the

end.

Q. Well, you walked from the north end to the other,

did you? A. Yes, sir.

Q. And you are able to tell approximately just the

distance?

A. That's about the distance I thought it was.

Q. Mark about tlie point where you and Edwards

vrore working at that time?

A. I will mark that No. 2, right there.

Q. Now, what conversation did you have—you or Ed-

wards, at the time, with Hazelett relating to this claim?

A. Mr. Hazelett said we were on his ground, and
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wanted us to move off and not take anything away

from them.

Q. What did he say with reference to- where the

lines laid, if he said anything?

A. Well, I rememlber Edwards saying, "I don't be-

lieve this is your ground, Mr. Hazelett." He says,

"Where is your line?" and Hazelett -said the line came

out albout here—I was working and had to keep the

sluice-boxes going and I don't know whether he saia

a little above or right through here, he motioned to-

wards the other side of the creek at the foot of the bluff

any way.

Q. W^ere you able to tell from what you heard him

say as to what he claimed the north eud line was or

where it was at the time? A. Yes.

Q. Just draw a line if you can showing the place he

claimed it was at that time?

A. The way he motioned as far aisi I can remember

now would be about this direction—aibout here.

Q. Just mark an "X" at each place.

A. (Witness marking.) Here, and here.

Q. And you and Edwards were working about on

tliat line, were you?

A. Yes, sir, about on that line.

Q. Do you know Melvin Dempsey, Mr. Meckan?

A. Yes, sir.

Q. I'll ask you if you and Mr. Fulkerson had a con-

versation with Mr. Dempsey in tJie spring or winter

—

well, in the spring of 1900, regarding the ^situation on
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the Upper ChoKsna, as to any claims or any one baving

located claims in that vicinity?

(Objected to as incompetent, irrelevant, and immate-

rial.)

By Mr. BROWN.—I will state that this is perhaps not

iu the regular order; it is connected v^ith Mr. Dempsey's

testimony, and I will withdraw the question at this time.

Now, this panning of gold that j'ou testify to Fulk-

erson having done up there, when was that Mr. Meckan?

A. Well, that wias about the 20th, or about there.

Q. On what? A. Of June, 1900.

Q. Do you know anything about this stake you tes-

tify to as being the northwest stake of the Viola claim,

having been changed or moved from there?

A. I seen one marked just the same last summer, on,

the line of the Jack Pot.

(}. W^here would that be on this plat?

A. About here. (Indicating on map.)

Q. In the vicinity of this northwest coimer?

A. Yes, sir.

Q. You say you saw that this last summer, 1900;

what mark was on it at that time?

A. Well, northwest corner of Viola; I didn't examine

it closely at all.

Q. During the summer of 1901, this laist summer, did

you see the old stake marked northwest corner of the

Viola, down on the other side of the knoll, the southerly

side? A. Last summer?

Q. This last summer, 1901?
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A. I got there late; I didn't ®ee it.

(]. Wliere wei-e you during last summer?

A. I was on the Delta in August.

Q. Didn't look this matter up then, of this stake the

northwest corner of the Viola? A. No.

il. NoW; during the year 1900, Mr. Meckan, were you

up and around the northerly part of this claim to any

considerable extent, and on the ground above?

A. Yes, I was there.

(]. State whether or not you saw any stakes then, at

this point? A. No, 1 did not.

Q. Were you up on the Tip Top Placer Claim which

lies above and adjoining the Missouri of Viola as it is

called here? A, Yes.

Q. Were you there sufficiently so you would have

seen a stake if it liad been there?

A. Yes, sir, I would ; because I can see the stake up

there now from where our claim is, where we are work-

ing.

Q. Are you interested in any manner in the Missouri

Placer? A. Yes, I am interested in it.

'Q. Did you own any interest in the Missouri Placer?

A. Not any; I made an agreement with Fulkerson to

work our claims together.

Q. Then your being interested together is not in the

•claim, but as a matter of convenience of working youi"

claims? A. Y^es, that's what I mean.

Q. You were one of the locators of the next claim be-

low, were you not, Mr. Meckan? A. Yes, sir.
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Cross-Examination.

(By Mr. HEID.)

Q. Mr. Meckan, when did you first arrive on the Low-

er Chesna in the Chesna Mining District?

A. The Lower Chesna?

Q. Yes. A. Got there June 14th.

(.1. What year? A. Nineteen hundred.

Q. Were there otheri persons there at the time?

A Yes, sir.

q. Many of them?

A. There was quite a few there.

Q. Did you hear that the placer claims had been lo-

cated on the Chesna River when you arrived there?

(Objected to as Incompetent and immaterial.)

(Objection overruled. Exception.)

A. Yes.

Q. What prompted you to go up there and make lo-

cations on Slate Creek as you call it?

A. Why, I had a talk with Dempsey and several

others, and Dempsey told us that the upper part hadn't

been located—or hadn't been prospected, he said.

Q. Who went with you up there?

A. At first Mr. Edwards went with me up there.

Q. When did you first go up there with Edwards?

A. Yes, sir.

Q. When?

A. I don't know exactly; I went up a couple of days

after we got into the country.

Q. How far up did you go?
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A. Up to what we call Slate Creek now.

Q. To what part of Slate Creek did you go—as far as

the Viola placer ground, didn't you? A. Yes, sir.

Q. Did you prospect it that day?

A. No, not that day; we might have prospected some

below, Edwards located a claim below, called the Red

Bluff; I located afterwards.

Q. Where was that, anywhere near there?

A- Yes, sir; right at the mouth of Slate Creek.

Q. Well, what did you do there then; do any prospect-

ing there at all when you went up there first time?

A. Yes; prospected a little below.

Q. Did you prospect on any of the ground in contro-

versy?

A. We prospected Siome right on that red bluff.

Q. Well, does the Red Bluff conflict in any way with

Viola? A. No.

Q. I asked you did you prospect any on the Viola that

day? A. I don't believe I did.

Q. Did you go up as far as the Viola that day at all?

A. I don't know.

Q. Didn't you know the first time whether there was

any stakes at all on this ground? A. No.

Q. Isn't it a matter of fact that the reason why you

didn't know whether there was or not, was that you

didn't go on to that ground at all that day?

A. Well, I didn't see any stakes afterwards either.

Q. How near were you to this claim?

A. Well, I couldn't tell—might have been on the

ground.
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Q. Quarter of a] mile?

A. Nearer than that, I guess.

Q. On that first trip? A. Yes.

Q. Now, you say you prospected that day down at the

mouth of the river. How far is it from the mouth of the

river to the Viola Placer claim?

A. Well, it can't be—well, I know if he wasn't on

this p^round it couldn't be more than a quarter of a mile

away. Mig^ht have been right on this ground.

Q. You say you didn't look for stakes when you first

went up, didn't see any. Didn't you make any effort to

see any?

A. Well, we didn't think it was staked from the first

time we started.

Q. Answer my question. Did you make any effort

to find stakes on the ground there?

A. Why, no; there was some on the ground, up on the

banks of the streams, and we couldn't go up on the

banks.

Q. You simply went up there on the theory that the

ground was open for location? A. Yes, sir.

Q. Now, you never dreamed for a mom'ent that that

had been staked, did you? A. No.

Q. You didn't know whether it had been located or

not?

A. W^e didn't know; we had been told it hadn't.

Q. So you didn't know.

A. No, sir.

Q. Now, when did you go up there the next time?
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A. About the 20tli we went up.

Q. Who went with you at that time?

A. Well, Fulkersou and Edwards.

Q. What did you do then?

A. Well, we prospected along, went up the creek,

where Edwards located a claim at the mouth of the

creek, the one next to the one Fulkersou located, the one

above that.

Q. What did you do then?

A. Well, we prospected and then we put up stakes'.

Q. Well, how did you mark your stakes?

A. I don't believe we measured it up that day; put

up one stake and a notice.

Q. You didn't help stake the ground?

A. Yes; I did.

Q. Does it practically cover this ground in dispute?

A. Well, yes, the way I

—

Q. Never mind; now, when did you stake the ground

—when you staked the ground did you walk around and

pat up the stakes? A. Yes; sure.

Q. And you say you found no stakes when you walked

around? A. Yes; we did afterwards.

Q. Then, there were stakes on the ground when you

got there? A. Yes, sir.

Q. When you began to measure them off, you did

find stakes on; the gTound, then? A. Yes, sir.

Q. And, yet, you persisted in locating that ground?

A. Yes, sir.

Q. Why?

A. Because we didn't think it was located so we could
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trace the ground. And I dou't think it was located the

year before, from what 1 ha\'e been told afterwards.

C}. As a matter of fact you found stakes on that

ground that gave you notice that some prospector had

been there ahead of you and staked that gTOund?

A. Yes, sir; in a way.

Q. Now, why did you want to locate it after that?

(Objected to as mere argument with the witness.)

(Objection sustained.)

Q. When you found those two stakes, did you make

any effort to see if you could find any more stakes?

A. Yes.

Q. What did you do?

A. Why, we looked around there as much as we

could.

Q. How much?

A. Walked around when we was measuring off.

Q. Then you say you found stakef=i on here?

A. Yes, sir.

Q. And one stake down here you saw?

A. Yes.

Q. Did you find that stake over there—that forked

stake?

A. We did find one stake over there; yes, but

—

Q. Then, you found three stakes in all, didn't you?

A. —but I don't know any more what was on it.

Q. Wasn't that sufficient notice to you to know that

that ground had been staked, sir.
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By the COURT.—The witness ueed not answer that

question.

i.1. Did you «j;o near those stakes to see what was writ-

ten on them? A. Yes, sir.

Q. Did you see Mr. Meals and Mr. Hazelett's name

on them? A. No, sir; not on any of them.

Q. What did you see on them?

A. We seen on one of them "Quint"; seen that name

on one of the stakes there.

Q. Didn't you see ''By A. J. Meals, Agent."

A. No, sir.

Q. And Mr. Hazelett's name as a witness?

A. No, sir.

Q. You could only make out Quint's name?

A. Yes, sir.

Q. Now, how did you come to go up there in the first

instance? How did Fulkerson come to go up and make

this location?

A. Well, when I came down the first time, I told

them they better go up in that country and look around

there.

Q. Wh^^ didn't you locate it the first time if you knew

the ground?

A. Well, of course, w^e didn't have time that first trip

—^just went up there—it's quite a ways and we had to

hurry back.

Q. Why did you put Fulkerson on to that ground at

all?

A. Well, I wanted him to locate, too.
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Q. Now, you say you foundi a stake au inch or an

inchi and a half in diameter? A. Yes.

Q. Wasn't that about an averajje of the stakes on

that ground, which were used for locatinir' claims?

A. No, sir; not then; of course, ours had spruce

stakes, from below, mostly.

Q. How far is it down from that ^ound to spruce

timber? A. About eight miles.

Q. Why didn't you haul up spruce stakes for all of

your claims?

A. Because we found willows below—about four or

five miles below that were big enough.

Q. Those stakes on the ground were large enough if

you wanted to hunt good and hard for them, weren't

they? A. Well, yes.

Q. Now, you say the stake you saw down here was

marked Stake or Corner No. 3.

A. I ain't sure whether it was two or three; it was

the northwest corner of something.

Q. Then, you did examine that stake and did read it?

A. Well, yes.

Q. Well, where was this stake placed—I'll ask you

about the topographical formation of that country, and

how vras the stake placed, whether on a hill, in a hollow,

was it straight, and all about it?

A. Well, in the first place, it was standing right

where it was placed, I suppose

—

Q. Ye»—

A. I believe now it was placed toward the hillside?
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Q. How did you come to find that stake at all?

A. I say I am not exactly sure of it; that's what I

think.

Q. Well, you found it by stepping off the ground—is

that riglit? A. Yes, sir.

Q. And that is the first time you found it?

A. Yes, sir.

Q. Isn't it a fact that that stake stands in a bunch of

willows there, brush and small willows?

A. I don't remember that; it might have been.

Whether there was any brush or willows there, what

would be brush there is only about a foot high.

Q. Isn't it a fact, sir, that Edwards or you moved

that stake? A. No, sir; it is not.

Q. You don't know whether it originally stood at

that corner? A. I don't know.

Q. I mean w^hen originally put in the ground the year

before, whether that stake you found there was placed

there originally—that is the northwest corner of the

Viola Placer as shown on Plaintiff's Exhibit '"A"?

(Objected to as incompetent and immaterial.)

(Objection overruled. Exception.)

Q. Was it?

A. It wasn't on that corner in 1900 when we were

there.

Q. I want to ask you once more; did you or Mr. Ed-

wards or Mt. Fulkerson move that stake down to a point

indicated, in that little clump of willows?

A. We did not.
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Q. You say Mr. nazlelett called upon you while you

were there at work? A. Yes.

Q. Who was working with you? A. Edwards.

Q. What did Hazelett say to you?

A. He told us we were on his ground, and he wanted

us not to take anything away.

Q. Isn't it a fact that you were on one side of the

sluice-box and Edw^ards on the other?

A. I believe we were both on the same side.

Q. And you were keeping the sluice-box going?

A. Yes, sir.

Q. Was there anything—anybody else besides Haze-

lett there? A. Yes, sir.

Q. Who?

A. Well, I didn't know at the time, but I have found

out since it was Watkins.

Q. Now, w^hat did Mr. Hazelett say to you further

—

that you was working on his ground, and what else?

A. Well, he also told me^ afterwards: "You're also on

my ground, down at the mouth of the river," and wanted

me to

—

By the COURT.—Never mind about afterwards—what

did he say then?

A. He told us he wanted us to take everything off

that ground, and Mr, Edwards asked where his line was,

and he said up here—and motioned over here,

Q. Up there? (Indicating on map.)

A. Yes, sir.

Q. Motioned up stream, did he?



Thv Chinna Mining and Improvement Co. 163

('JV'stimony of Nick Meckan.)

A. I don't know any more whether it was just up.

Q. He didn't take you out and show you the lines

were running* in this direction, then?

A. No, sir*; he motioned with his arm-

Q. Now, Mr. Meclvan, you say you are interested with

Mr. Fulkerson; are you interested with Fulkerson in

these claims?

A. We just made an agreement to work the claims to-

gether.

Q. You have a claim adjoining him?

A. No, not adjoining the Missouri; the claim below.

Q. You have an interest in this lawsuit?

A, Well, in a sense, yes.

Q. Where is Mr. Fulkerson now, Mr. Meckan?

(Objected to as immaterial.)

Objection sustained. Exception.)

Q. Were you not grubstaked by Mr. Fish, one of t)ie

defendants in this action?

(Objected to as immaterial.)

By Mr. HEID.—I want to show the interest and bias

of this witness.

(Objection sustained. Exception.)

Redirect Examination.

(By Mr. BROWN.)

Q. Now, Mr. Meckan, you say this stake you first saw

down here at thei southerly side of this mound—was the

snow—or was that in the snow a few days after you saw
it, after June 20th?

A. Yes, sir; there was snow there.
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Q. How much snow there?

A. About a foot and a half, I guess, on the ground.

Q. Just state, Mr. Meckan, whether that stake shows

any signs at, or showed any signs at that time, of hav-

ing been recently placed there? A. Not a bit.

Q. State w^hether it had the appearance of having

been there during the previous winter.

A. Why, yes, it looked as if it had.

Q. Just state what the appearance of the stake was

as to its having been recently placed there or not.

A. It might have been there for a year, or it looked

like an old stake, anyhow.

Q. Well, state whether or not there were any signs of

disturbance of the snow, or any indications as to recent

changes. A. No, signs of any kind in the snow.

Whereupon Mr. Edwards read in evidence and before

the jury the depositions of Melvin Dempsey, Joseph Care,

Charles IMamman, William H. Anaker, Morgan V. Ed-

wards, Ed. C. Maddox, Thomas H. Hunt, Louis Rother-

aus, O. J. Hosford, and R. R. Robinson, which depositions

are set out in full as follows:
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In the United States Dhstrict Court, for the District of Alas-

ka, Division No. 1.

THE (JHISNA MINING AND IM-

PROVEMENT COMPANY,

Plaintiff,

vs.

ROBERT FULKERSON, JAMES
FISH, OSCAR FISH and O. J. HOS-

FORD,
Defendantsi.

'

Affidavit of Oscar Fish.

United States of America, 1
yss.

District of Alaska. J

Oscar Fisli, being first duly sworn, deposes and says:

I am one of the defendants in the! above-entitled action;

that M. V. Edwards, Chas. Mayman, Melvin Dempsey,

Jos. Kaher, Chris. Josivitch, O. J. Hosford, Wm. Ana-

kar, Thos. Hunt, and Ed. Mattox, witnesses on behalf of

the defendants in said action, named in the attached no-

tice of taking depositions, resides at Valdez, District of

Alaska; that said action is docketed for trial at Juneau,

Alaska; that the distance from the said place of trial

of said action to said Valdez, exceeds one hundred miles,

to wit; is over six hundred miles and involves a voyage

at sea; that the proposed taking of said depositions is
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provided for in section 644 and section 630 of the Civil

Code of Alaska,

Subscribed and sworn to before me this 30th day of

October, A. D. 1901.

Notary Public in and for the District of Alaska, Resid-

ing at Valdez.

In the United States District Court, for the District of Alas-

ka, Divisiom No. 1.

THE OHISNA MINING AND IM-

PROVEMENT COMPANY,
Plaintiff,

vs.

ROBERT FULKERSON, JAMES
FISH, OSCAR PISH, and O. J. HOS-

FORD,

Defendants.

Notice to Take Depositions.

To the Chisna Mining and Improvement Company, the

Above-named Plaintiff

:

You will please take notice that the depositions of M.

V. Edwards, Chas. Hayman, Melvini Dempsey, Jos. Ka-

her, Chris. Josivitch, Tx)uis Rothercrantz, O. J. Hosford,

Wm. Anakar, Thos. Hunt, and Ed. Mattox, witnesses on

behalf of the defendants in the above-entitled action to

be used on the trial thereof, will be taken before John
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Goodell a notary public, in and for the District of Alas-

ka, on the 11th day of November, A. D. 1901, commenc-

ing at the hour of ten o'clock in the forenoon of said day,

and continuing until four o'clock of said day, and if not

completed on said day, the taking of said depositions

will be continued from day to day until completed.

And the annexed is a copy of an affidavit of Oscar Fish,

defendant in said action, showing that this case is one

mentioned in section 644 of the Civil Code of Alaska, in

which depositions may be taken.

Attorneys for Defendants.

Dated at Valdez, Alaska, October 30, 1901.

In the United States District Court, for the District of Alas-

ka, Division No. 1.

CHISNA MINING AND IMPROVE-
MENT COMPANY (a Corporation),

Plaintiff,

vs.

ROBERT FULKERSON et al..

Defendants.

Affidavit of Service.

United States of America,
ss.

District of Alaska.

\

Fred M. Brown, being duly sworn, deposes and says

that he is a citizen of the United States, over the age of

twenty-one years and a resident of Valdez, Alaska; that
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he served the annexed notice to take depositions in the

above-entitled action, on the above-named defendant, by

deliverinj^ to and leaving with G. C. Hazelet, the general

manager of said plaintiff corporation, a full, true and

complete copy of said notice to take depositions at Val-

dez, District of Alaska, on the 4th day of November, A.

D. 1901.

Subscribed and s^ orn to before me this 9th day of No-

vember, A. D. 1901.

Notary Public.

1)1 the United States District Court, District of Alaska, Di-

vision No. 1.

CHISNA MINING AND IMPROVE-
MENT COMPANY,

j

Plaintiff,
'

vs. )

ROBERT FULKERSON et al., \

Defendants.

Deposition of Charles A. Mayman.

Deposition of Chas. A. Mayman in the Above-Entitled

Action, Taken Before John Goodell, Notary Public, in

and for the District of Alaska, at the Office of Fred M.

Brovrn, on McKinley Street, Valdez, Alaska, on the Elev-

enth Day of November, A. D. 1901, Commencing at Ten
O'clock A. M.
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Pursuant to notice to take depositions on behalf of

the defendants in said action, OHAS. A. MAYMAN, be-

inoj produced and first sworn, saith as follows:

By BROWN, Attorney.—Please state your name, age,

residence and occupation.

A. Charles A. Mayman; age, oG; residence, Valdez;

occupation, miner.

Q. Have you any interest, direct or indirect, in the

subject of this controversy? A. No, sir.

Q. How long have you been mining?

A. Nine or ten years.

Q. Were you the locator of the "Jack Pot" or "Lone

Hand" placer claim? A. Yes, sir.

Q. Are you acquainted with the "Tip Top" Placer

Claim located by Joseph Kaher; the "Missouri" Placer

Claim located by Robert Fulkerson, and the Skookum

Placer located by M. V. Edwards, all on Slack! Creek, in

the Chisna Mining District, Alaska? A. Yes, sir.

Q. When did you locate the "Jack Pot" Placer Claim?

A. About July 2, 1900.

Q. I will ask you if this drawing, marked Exhibit

No. 1, fairly represents the said four mining claims?

A. Yes, sir; I think it does.

Q. In June or July, 1900, did you see a stake marked

"N. W. Cor. Viola" somewhere near the westerly side

line of the "Missouri" Placer? A. Yes, sir.

Q. I will ask you if that stake is corectly shown rel-

atively to the "Missouri" Placer upon this drawino;,

marked, "Defendants' Exhibit No. L"?
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A. Yes, sir; I think it is just about there.

i}. In July of 1001, did you see any stake marked "N.

W. Cor. Vi(da" near the southerly end of the "Tip Top"

placer? A. Yes, sir.

(}. Is that shown upon the drawing, Exhibit No. 1,

accurately at the point, No. 2?

A. Yes, sir.

Q. About how far would you say it w^as from where

the old stake marked "N. W. Cor. Viola" is southerly

from the stake marked "N. W. Cor. Viola" on the south-

erly portion of the "Tip Top" placer?

A. At least 400 feet; maybe more.

Q. During the year 1900, were you around more or

less and over the "Tip Top" Placer and the "Jack Pot"

Placer? A. Yes, sir.

Q. Did you see this new stake marked "N. W. Cor.

Viola" before this present year, 1901? A. No. sir.

Q. How far would jou say the northerly end line of

the "Missouri" Placer is north from this point, marked

No. 1, ou Exhibit No. 1? A. About 600 feet.

Q. Do you know G. C. Hazelet, the general manager

of the plaintiff company? A. Y^es, sir.

Q. Has Mr. Hazelet, or any one connected with his

company, made any claim that they had located any por-

tion of the ground covered by your "Jack Pot," or "Lone

Hand" Placer Claim? A. No, sir.

Q. At the time you located! the "Jack Pot," or "Lone

Hand," Placer Claim, which you say was a few days after

the location of. the "Missouri" and "Skookum" Placer
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Claims, were there any stakes on this creek, aside from

the "Missouri'' or "Stookum" stakes, that would lead you

to believe, from your experience as a miner and a pros-

pector, that this "fround had been located' prior to the

location of the "Skookum"' and ''Missour'" claims, or

whether any such marks upon the .«rv)und by stakes, or

otherwise, as would enable any one to trace the boundary

lines of any attempted location?

(Objected to as incompetent and irrelevant.)

A. No, sir.

/// the United AS7fl/f.s Distrirt Court, Dintriet of Alaska,

Division No. 1.

CHISNA MINING AND IMPROVE-

MENT COMPANY,
Plaintiffs,

vs.

ROBERT PULKERSON, et al.,

Defendants.

Deposition of Joseph Kaher.

Deposition of Joseph Kaher in the Above-entitled Ac-

tion, Taken Before John Goodell, Notary Public in and

for the District of Alaska, at the Office of Fred ^F. Brown,

on ]\rcKinley Street, Valdez, Alaska, on the Eleventh

Day of November, A. D. 1901, Commencing: at 10 O'clock

A. M
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Pnrsuaut to notice to take depositions on behalf of

the defendants in said action, JOSEPH KAHEK, being

l>roduced and sworn, saith as follows:

By BROWN, Attorney.—Please state your name, age,

residence and occupation?

A. Joseph ,Kaher; age, 39; residence, Valdez; lOC-

cupation, miner.

Q. How long have you been mining, Mr. Kaher?

A. Since 1898.

Q. Have you any interest, direct or indirect, in the

ground in controversy herein? A. No, sir.

Q. Did you make the location of the "Tip Top" placer

claim in June, 1900? A. Yes, sir.

Q. I ask you if this drawing I hand you, marked Ex-

hibit No. 1, fairly represents the said four placer claims?

A. It does.

Q. In June, 1900, did you see a stake marked, "N. W.

Cor. Viola," on the west side of the "Missouri" Placer?

A. I did not see it until this year.

Q. When did you see it this year?

A. Sometime in July, 1901, the first part.

Q. Is it at the point marked No. 1 on this drawing.

Exhibit No. 1? A. Yes, sir; about that.

Q. Now, at the point marked "2" on Exhibit No. 1,

being at the lower end of the "Tip Top Placer, was there

any stake marked "N. W. Cor. A^iola" in the year 1900?

A. No, sir; there was nothing. There never was a

stake there until this spring.
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Q. When did you leave the "Tip Top" placer claim

in lOOO? A. Augjust 2d.

Q. Was there any stake marked, or having any con-

nection to any Viola Placer Claim upon the southerly

part of the "Tip Top" Placer when you left there m
August, 1900?

A. No, sir; I never saw a stake there.

Q. Were you over the ground constantly or consider-

ably? A. Yes, sir. I was over it all summer.

Q. W^ould you have seen it if there?

A. Yes, sir.

Q. When you went back this year, lO'Ol, did you find

a stake marked "N. W. Cor. Viola" at about the point

marked with a cross (X) No. 2, on this drawing. Exhibit

No. 2,

A. Yes, sir. When I got there it was beginning to

show a stake out of the snow the last of May, 11>01. or

the first i>art of June. It was marked "N. W. Cor.

Viola."

Q. Now, Mr. Kaher, from this point where is shown

"N. W. Cor. Viola," marked No. 1, on Exhibit No. 1,

from tliat point northerly to tlie north end lino of the

"Missouri" Placer, about how far, in your judgment, is it?

A. I should say between 300 and 400 feet.

Q. Rave you ever measured it? A. No, sir.

Q. Might it not be more than that?

A. I don't think so, although I never measured it or

stepped it off.

Q. Did you locate the "Tip Top" Placer before or
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(Deposition of Joseph Kaher.)

after the ".Alissouri" Phuer and "Skookiim" Placers were

huared? A. After.

Q. How h)n^- after? A. Maybe a week after.

Q. I will ask yon if yon were with M. V. Edwards

Avhen he fonud a stake at a point marked No. 8 on Ex-

hibit Ko. 1?

A. Yes, sir; we fonnd the stake marked 'Center of

Discovery." The rest of the writing was somevvhat il-

legible.

Q. When you were np there in Jnne, 1000, did you see

the stakes of the ''Missouri" Placer and the "Skookum"

Plac<^r Claim's? A. Yes, sir.

Q, Did you see any other stakes on that creek that

w(ml(1 lead yon to believe, from yonr experience as a

niiner and a prospector, that there had been any mining

locations upon this ground prior to the location of the

''^lissonri'' Placer Claim?

CObjected to as immaterial.) Overruled. Exception.'*

A. No, sir. T saw a staike that Avas marked a corner,

bnt no locatltm notice or anything else was on it.

Q. Was there an,>'thingi else upon this ground except

the said stakes of the '-Missouri" Placer and "Skookum"

Placer tliat would enable you, or any reasonable man,

t«> trace any boundary lines of any attempted raining lo-

cation over said ground?

(Objected to as incompetent and immaterial.)

(Objection sustained. Exception.)

The takiiig of depositions not being completed, an ad-

journment was taken until the 12th dav of November,

at ten o'clock A. M,
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In the I'nitcd i^talcs IMstrici ('oii)-l, Di.strirt of Ala.ika,

Division No. I.

CHISNA MINING AND DIPROVE-
:\[KNT COMPANY,

j

Plaintiffs,
[

I

KOBERT FULKERRON et al., \

Defenflants.

Deposition of Melvin Dempsey.

Depositions of Sundry Witnesses in the Above-entitl<'cl

'Action, Taken Before John Goodell Notary Public, in

and for the District of Alaska, at The Office of Fred M.

Brown, on McKinlev Street, Valdez, Alaska, on the

Eleventh day of November, A. D. 1901. Commencinp; at

Ten o'clock A. ]\r.

Pursuant to notice to take depositions on behalf of

the defendants in said action, :MELyiN DE:\rPSEY, be-

inir produced and tirst sworn, saith as follcws:

Q. (By BROWN, Attorney.) Please state your name,

ajre, residence and occupation.

A. Melvin Dempsey; acre, 47: residence, Valdez,

Alaska; occupation, miner.

Q. Were von in th'" Chisna Minino' District iii the

summer and fnll of 1800? A. Yes, sir.

Q. Are yon acquainted with C C. Hazelet, the Q-en-

eral mana.G:er of the Chisna Mining: and Improvement
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(Deposition of Melviu Dempse3\)

Company, and with A, J. ^l<^jils, tlie 8ii]>erintendeut of

said company? A. Yos, sir.

Q. Did yon enter into an aureement Avitli rejrard to

prospecting- in tlie Chisna ^linini; District with Messi*s.

llazelet and Meals in Jnly, 1899? A. Yes, sir.

(.). State whether or not, abont the mouth of July,

1899, on the Chisna River, Alaska, yon agreed with

ITazelet and ISfeals that you would prospect in that vicin-

ity while they went to the Upper Chisna country, and

tliat if they would inform you of anything found by them

in the Upper Chi^^na country, you would inform them of

nny discoveries made by you in the Lower Chisna coun-

try?

(Objected to as incompetent and immaterial.)

(Objection sustained. Exception.)

Q. ^^tate whether or not Hazelet and Meals proceeded

to the Upper Chisna countrj^? A. Thev did.

Q. Did you thereupon prospect in the Lower Chisna

country? A. ^'es, sir.

Q. State whether or not Hazelet and ^[eals came

back to the T-ower Chisna country in August, 1899?

A. They did.

Q. State whether or not you made any valuable dis-

coveries in your yjrospecting on the Lower Chisna?

(Objected to as immaterial.)

(Objection sustained.)

Q. In August, 1899, when Hazelet and Meals returned

to the Lower Chisna. where you were, did you inform

them of the discoveries made by you?

(Same objection, Sustained.)
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(Deposition of Melvin Dempsey.)

(Exception.)

Q. Did they act upon the information ciiven b\ you

and make any mining- hications near the place, or places,

where you ha<l made your locations?

fRame objection. Sustained.)

(Exception.)

Q. Were they lode or placer? A. I>ode.

Q. Gold quartz? A. Yes, sir; gold and copper.

Q. State whether or not you asked Uazelet and Meals

whether or not they had made any discoveries, or min-

inj^' locations, during their prospectino- in the I"^pper

Chisna? A. I did.

Q. What did they inform you?

A. They said they had found nothing except coal.

They said they had made no placer locations. They said

they had made a location of coal, but no placer.

Q. When yon came down to Valdez in the fall of 1890,

did you inform the people generally that there were

placers on the Chisna and that no locations had been

made at the head of the Chisna in the country where

Hazelet and Meals had been prospecting in 1899?

A. I told the people generally that there was placer

on the Chisna, and that no locations had been made at

the head of the Chisna. I also told the people generally

that the whole country was open for location above Red

Mountain Creek. I told Fnlkerson this in the early

spring of 1900.

Q. Were you elected the recorder of the Chisna Min-

ing District in 1900? A. Yes, sir.

Q. At what time?
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(Deposition of Melviu Deinpsey.)

A. The 30th of April, 1900.

Q. Did Hazelet and Meals, or Frederick or Walter

Quint, or anyt)ne else, ever file any record with yon as

recording' the location of either the "Edilh" or ''Viola"

placer claims?
,

(Objected to as immaterial.)

(Sustained. Exception.)

Q. Was anyone else with ITazelet and Meals in Jnly,

1899? A. No, sir.

Q. This was at the time when they left you on the

Chisna and went to the Upper Chisna to prospect?

A. No, sir. There was no one else with them at that

time.

In the United SHates District Court, District of Alaska,

Division No. 1.

CHLS\A MINING AND IMPROVE- \

MENT COMPANY,
Plaintiff,

vs.

P.OBERT FULKERSON et al..

Defendants.

Deposition of William H. Anaker.

Deposition of William H. Anaker, in the Above-en-

titled Action, Taken Before Jo-hn Ooodell, Notary Pub-

lic in and for the District of Alaska, at the Office of Fred.

M. Brown, on McKinley Street, Valde?,, Alaska, on the

]:ieventh Day of NoveraTDer, A. D. 1901, Commencing- at

Ten O'clock A. M. !
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(Deposition of VA'illiain H. Anaker.) !

Pursuant to notice to take depositions on behalf of

tlie defendants in said action, WILLIAM H. ANAKER,
being produced and first sworn, saith as follows:

By BROWN, Attorne}-,—Please state yonv aire, name,

residence and occupation.

A. William H. Anaker; aj^e, 38; residerce, Valdez;

occupation, ])rospector.

Q. How long- have you been inining: and prospecting?

A. About six years; four years in Alaska and two

years in British Columbia.

Q. Have you any interest, direct or indirect, Mr. -Ana-

ker, in the ground in controversy herein?

A. No, sir.

Q. I will ask you if early in July, 1900, you went upon

Slack Creek, sometimes called Ruby Canyon, in the Chis-

na IMining District, Alaska?

A. Yes, sir, about the 6th or 7th of July.

Q. Did you see the stakes of the "Missouri" Placer

Claim, the Skookum Placer Claim, the "Jack Pot." or

"Lone Hand" Placer Claim and the 'Tin Top" Placer

Claim at that time? A. Yes, sir.

Q. I will ask you if this drawing, marked "Defend-

ants' Exhibit No. 1," fairly represents the location of the

above-named mining claims? A. Yes^ sir.

Q. Did you see the stake marked, "N. W. Cor. Viola,"

on the westerly side of the "Missouri" Placer in July.

1900? A. Yes, sir.

Q. I will ask you if it is correctly relatively shown

upon this drawing, designated by the figure 1, on Exhibit

Ko. 1? A. Yes, sir.
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(Deposition of Williain H. Anaker.)

Q. About how far, in your judgment, would it be from

lliis stake marked "N. W. Cor. Viola" and desicjnated by

the fijornre 1, on Exhibit No. 1, northerly to the north end

Vme of the "^fissouri'' Placer?

A. Between 500 and 600 feet.

Q. Now, Mr. Anaker, from your experience as a min-

er and prospector, were there any stakinirs or markings

upon the ground covered by the 'Orissouri" Placer and

the '*'Skookum" Placer, except the stakes of the last two

named placer claims, that would indicate that any min-

ing locations had been made upon such ground, or any

stakes or markings of such a nature as would enable

you, or any reasonable man, to trace, or identify, the

lines of any attempted location of a mining claim?

(Objected to as incompetent and immaterial.)

(Objection sustained. Exception.)

Q. Is it the custom of the Indians in that country to

use willow brush, or stakes, for trapping gophers?

A. Yes, sir, T have seen them all over the country.
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III the Vnitvd States Dhtriet Court, District of Alasl-a,

Division No. 1. '

CUTSNA MINING AND IMPROVE-

MENT CO^fPANY,
Plaintiff,,

vs.

ROBERT FTILKERSON et al.,

Defendants.

Deposition of Morgan V. Edwards.

Deposition of Morgan V. Edwards in the Above-En-

titled Action, Taken Before John Goodell, Notary Pub-

lic in and for the District of Alaska, at the Office of Fred.

M. Brown, on McKinley Street, Yaldez, Alaska, on the

Eleventh Day of November, A. D. 1901, Commeneing at

Ten O'clock A. M.

Pursuant to notice to take depositions on behalf of

the defendants in said action, MORGAN V. EDWARDS,
being' produced and first sworn, salth as follows:

By BROWN, Attorney.—Please state your name, agc^,

residence and occupation,

A. ^Morgan V. Edwards; age, 36; residence, Valdez;

occupation, prospector.

Q. How long have you been iu Alaska?

A. Four years,

Q. Were you in the Upper Chisna country, Alaska, in

June, 1900? A. I was.
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(Depasition of Morgan V. Edwards.)

Q. Who, if anyone, was with you?

A. Kobert Fulkerson, Nicholas Meckein and Joseph

Kaher.

Q. When did you first go upon Slack Greek, a tribu-

tary of the Chisna, in 1900?

A. in 3Iay. About the 17th of June 1 went up again

in company TNath Fulkerson and Meckem.

Q. ^^'ere you the original locator of the ''Skookum"

Placer Claim on Slack Creek?

A. I was.

Q. Were you present when Robert Fulkerson made

the discovery and location of the "Misisouri" Placer?

A. Yes, sir.

Q. Who besides Fulkerson and yourself were pres-

ent? A. Meckem was present.

Q. Were you present when Robert Fulkerson

made a discovery of placer gold on the "Mis«$ouri" placer

claim? If so, state where upon said claim he made the

discovery.

A. I was present and he panned about 100 feet south

of the north boundary of which he afterward located as

the "Missouri" placer claim.

Q. Did you see any stakes on or near Slack Greek

other than the stakes of the "Missouri" and "Skookum"

Placers located by Fulkerson and yourself?

A. Yes, sir.

Q. I hand you a drawing showing the boundary lines

of the "Skookum" Placer, "Missouri*' Placer, "Jack Pot,"

or "Lone Hand" Placer and the "Tip Top" Placer, to-
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(Deposition of Morgau V^ Edwards.)

gether with four crosses (X) numibered 1, 2, 3, and 4,

respectively, and explained in three notes at the bottom

of «iaid drawing and I ask you if it fairly represents the

location of said four placer claims and the four objects

numbered 1, 2, 3, and 4 marked thereon?

A. It does.

(The drawing offered in evidence and marked "Defend-

ants' Exhibit No. l.")i

Q. Please state what stakes you found on this Slack

Creek, called by some Ruby Canyon, aside from the

stakes of the Missouri and Skookum claims,

A. I saw a stake on the west side of Slack Creek,

about at the point marked "No. 1" on the Exhibit No. 1,

or located at the N. W. comer of the "Viola" claim.

Q. What date was it you saw this stake?

A. About June 20, 1900.

Q. Who, if anyone, was with you at that time?

A. Nicholas Meckem.

Q. Did you examine that stake and see whether or

not it had been put there that spring; or whether or not

it liad been there during the previous winter?

A. By all appearances it had been there during the

previous winter, being put there some time during the

mining season of the previous year.

il. Was there any snow around it?

A. There was.

Q. Did you carefully examine the ground north of

the stake No. 1, on Exhibit No. 1, to see* if there were any

other stakes? A. I di(f.
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(Deposition of Morgan V. Edwards.)

Q. Who else went with you, if anyone?

A. Fulkerson and Meckem.

il Can you say of your own knowledge whether or

not there were any stakes on this Slaick Creek, or Ruby

Canyon, north of this stake No. 1, on Exhibit No. 1.

A. Not on the westerly side.

Q. Did you find any stake northerly of the stake

marked "N. W. Cor. Viola''?

A. I did. I found a stake near the northerly

boundary of the '"Missouri" claim on the east side of

Slack Creek, marked "C-entre of Discovery," and reading

"500 feet up the canyon." This is at the point marked

No. 3, on Exhibit No. 1.

Q. What was the size or dimensions of this stake

marked "N. W. Cor. Viola''?

A. It was about 1^ by 2 inches and about three feet

above the ground. It was a piece of willow.

Q. Can you say positively that this stake marked

'^Centre of Discovery" was the only stake on said creek

northerly from said stake marked "N. W. Cor. Viola"?

A. That is the only stake I saw and I looked care-

fully.

Q. Were there any stakes below the southerly

boundary line of the "Missouri" Placer on this Creek?

A. There were. There was one stake near the S. W.

corner of the boundary lines of the "Skookum."

Q. What was it marked?

A. It was marked on one side "S. W. Cor. No. 4 of

Viola Placer Claim.'* On the other side it was marked
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(Deposition of Morgan V. Edwards.)

"N. VV. Cor. No. 3 Stake of the Edith Placer Claim, lo-

cated by Walter Quint."

Q. How far was. this stake from the S. W. corner

stake of the "Skookum" Placer?

A. To the best of my knowledge about 100 feet.

>iortherly from the S. W. corner of the "Skookum"

Placer.

Q. How long is the '^Missouri" Placer Claim from the

northerly boundary line to the southerly boundary line

of the "Missiouri" claim?

A. One thousand and eighty-nine feet,

Q. How long is the "Skookum" Placer Claim from

the northerly to the southerly boundary line?

A. One thousand and eighty-nine feet.

Q. Did you see any other stakes ^southerly from the

''Missouri" Placer except the stake you have just de-

scribed?

A. Yes, sir. There was a stake on the south side

of the N. W. branch of the Chisna.

Q. How far would it be below tlie southerly line of

the "Skookum" Placer?

A. It would be about one thousand feet down the

creek.

Q. Did you see any other stakes upon this creek ex-

cept those you have described?

A. Yes, sir; there was a forked stake about half

way on the east line of the "Skookum" on the east side

of the creek. I could not read anything on the stake.
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(Deposition of Morgan V. Edwards.)

(^ Wore these all the stakes yon foinui on this creek

von have described here?

A. Yes, except a stake that was down below the

"Skookum'' floatiui»- in the water, bnt on which I conld

read no mark. That is all I remember of.

Q. Have you prospected or mined before coming to

Alaska?

A. Yes, sir. Abont three years in Oid Mexico and

abont one year in Arizona.

Q. I will ask you, as a prospector and miner, whether

there T^'as any such staking upon the ground on this

creek in June of 1900 as would enable you to tell, as a

jniner and prospector, whether or not a mining location

had been staked upon the ground, or such as would en-

able you to trace the boundary lines! of any mining claim?

A. Tso, sir; there was not and there Avere no location

notices that one could read.

Q. Do you know Mr. G. C. Hazelet?

A. Yes, sir.

Q. Has he been in general charge of the C'hisna Min-

ing and Improvement Company's affairs up in the Chis-

na District? A. He has.

Q. T ask you if in August, 1900, you were working up-

on any part of the "^Missouri" Mining Placer Claim when

Mr. Hazelet came to where you were, and whether you

liad any conversation with him touching the "Missouri'^

Placer Claim on his alleged boundary lines, and, if so,

state fully what this conversation was and who was pres-

ent.

A. Why, Nicholas Meckem and myself were sluicing

on the "Missouri" claim some time in August, 1900,
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(Deposition of Morgan V. Edwards.)

about four hundred feet southerly from the north boun-

dary line on tJie "Missouri'' Tlacer Claim, when Air.

Hazelet came upon the ground and notified us that he

claimed that ground and wanted us to (]uit work. We
told him that we refused to do so on the ground that

there was nothing to show that the ground was staked

by anybody but ourselves. I asked about where his line

crossed the creek and he said just a little albove where

we were at work. He said his north boundary line of the

"Viola" Placer Claim ran just a little above where we

were at ^^'ork and some four hundred feet or so below

the north end line of the "Missouri."

Q. Did you make a discovery of placer gold within

tlie exterior boundary lines of the "Skookum" Placer

iriaim before locating the same? A. I did.

Q. Did you discover pay-dirt, placer gold, in paying

quantities? A. Yes, sir.

Q. Have you got the original copy of the location

certificate? A. No, sir, 1 have not.

Q. Is it within your control?

A. Why, my partner, Mr. Van Zandt, has it, I think.

Deposition of Edward C. Maddox.

Deposition of Edward C. Madd(^x, in the Above-en-

titled Action Taken Before John Goodell, Notary Pub-

lic in and for the District of Alaska, at the Office of Fred.

M. Prown, on McKinley Street, Yaklez, Alaska, on the

Twelfth Day of November, A. D. 1901, Commencing at

Ten O'clock A. M.
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(Deposition of Edward C. Maddox.)

] Pursuant to notice to ttike depositions on behalf of the

defendants in said action, EDWAKJ.) C. MADDOX, be-

iiiii jtroduced and first sworn, says as follows:

By P.I^OWN, Attorney.—Please state yonr name, age,

residence and occupation.

A. Edward C. Maddox; age, 32; residence, Valdez;

occupation, prospector and miner.

Q. Have you any interest, direct or iadirect, in the

subject of this controversy? A. None whatever.

Q. flow long have you been in tliis part of Alaska?

A. :^ince 1898.

Q. When did you flrsit go into the Chisna Mining Dis-

trict? A. I was there April 12th, 1900.

Q. Are you acquainted with the Tip Top l^lacer, the

Jack T'ot Placer, the Missouri Placer, the Skookura

Placer Claims, on Slack Creek, Chisna Mining District,

Alaska?

A. 1 am acquainted with them all except the Tip

Top Placer, and I know the location of that but not by

its name.

Q. Does this drav.ing which I hand you, marked De-

fendants' Exhibit No. One, corectly represent the said

ftnir placer claims?

A. Yes. it is a very good representation.

Q. When did you first go upon Slack Creek?

A. Near the 2d of July, 1900.

Q. Was there anything upon or near the ground cov-

ered by said four placer claims to indicate that said

ground had ever been located prior to the location of

said four above-named placer claims?
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(Objected to as incoiupe^eiit and iiiiiiiaierial.)

fOhjcctioii sustained. Exception.)

Q. In tlie sumnioi- of IJJOO, did you see llie slakes of

the ITazelett and ^feals Placer Claims, known as the

''Company" claims on the lower Chisna, about ei^ht

miles from Slack Cnx^k, located b^^ Razelett and INFeals

in 1809?

(Objected to as immaterial.)

(Objection sustained. Exception.)

Q. Describe the kind of stakes and location notices

3 on saw U[)on those claims.

(Objocied to as immaterial.)

(Objection sustained. Exception.)

Deposition of Thomas H. Hunt.

Deposition of Thomas H. Hunt, in the Above-entitled

Action, Taken Before John Goodell, Notary Public

in and for the District of Alaska, at the Office of Fred M.

r?rown, on ^IcKinley Street, Yaldez. Alaska, on the

Twelfth Day of Novemiber, A. D. 1901, Commencing at

10 O'clock A. M.

Pursuant to notice to take depositions f)n behalf of

the defendants in said action, THO^MAS Tl. HUNT, be-

ins produced and sworn, says as follows:

By BBOWN, Attorney.—Please state your name, age.

residence, and occupation.

A. Thomas H. Hunt; age. 43; re^sidence, Valdez;

occupation, miner.
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(Dej)asitioii of Thomas H. Himt.)

Q. ITavH yon any interest, direct or indirect, in the

snbject of this controversy? A. No,

(>. Mow lonn- have yon been prospecting and mining-?

A. Abont three years and a half.

(>. Ai-e yon one of the locators of the Jack Pot or

Lone Hand Placer Chiim? A. lam.

(>. Are you familiar with the Tip Top Pbicer, Jack

Pot Placer, the ^lissouri Placer, and the t«^kooknm Placer,

on Slack Creek, Ohisna ^Mining District, Alaska*^

A. Yes, sir. I am.

Q. Does this drax^iug which I hand yon, marked De-

fendants' Exhibit No. 1, correctly represent the said fonr

placer claims? A. It does.

Q. Were yt)n over this ground on Slack Creek or Ruby

Canyon, a good portion of the time dnring the season of

1000? A. I was.

Q. FroH! yonr observation there, and from yonr ex-

perience as a miner and prospector, can you say whether

or not, there were any stakes on this creek in the sum-

mer of 1000, aside from the Missouri or Skookiim Placer

staki^s, that would lead you to believe that this ground

had ever been kcated. or were there any such marks

upon the orouud by stakes or otherwise as would enable

any one to trace the boundary lines of any attempted

locations prior to the location of the Skookum and Mis-

souri locations?

fObjected to as incompetent and irrelevant.)

(Objection overruled. Exception.)

A. T paid particular attention, and there w^as no

stakes there.
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(Deposition of Thomas II. Hunt.)

{}. Do you know of any plaeer locations made bv t\w

plaintiff heroin, or by G. C. Ilazelott and by A. J. Meals,

ou the Cliisna, about ei^lit miles from !^lack Creek, dur-

ing the summer of 1900?

(Objected to as incompetent and immaterial.)

(^Objection sustained. Exception.)

Deposition of Louis Rothkran?.

Pursuant t(» notice to take depositions on behalf of

tiio defendants in said action, LOUIS KOTHKRANZ, he-

incf produci^d and first sworn, says as follows;

By FROWN, Attorney.—Please state your name, aj^e.

residence, and occui)ation.

A. Louis Rothkranz; age, 31; residence, Valdez;

occupation, prospector and miner.

Q. Have you any interest, direct or indirect, in ^lie

i^nhject of this controversy? A. None.

Q. ITow long have you been in this part of Alaska?

A. Since March 18, 1898.

Q. Have you been up Slack Creek, Chisna Mining

District. Alaska, and, if so, when?

.A. I was there in July, 1900—beginning of July.

Q. Are you acquainted with the Skookum Placer,

located by M. V. Edv>-ards, the Missouri Placer, located

by Robert T'ulkerson. the Tip Top Placer, and the Jack

Pot Placer, on Slacl: Creek?

• X. Yes, except the Tip Top; have seen the stakes, but

didn't know by whom it was staked.

Q. State if this drawing which I hand yon, marked
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iDeposition of Louis Rothkranz.)

Dc'foiidaiits' Exhibit No. 1, correctly represents said four

placer claims? A. Yes.

(). ^^'lleu \^Al went uitoii this ground the first part of

Jnly, 1000, ^ere ther^^ any states or marks of any kind,

upon or \)Oi\r this «Tound, that >vould indicate that any

locations had e\'er been made thereon, prior to the loca-

tion of said four placer claims?

(Objected to as incompetent and immaterial.)

(Objection sustained. The re-t of the evidence is also

ruled out for the same reason.)

Deposition of 0. J. Hosford.

Pnrsaant to notice to take depositions on behalf of the

defendants in said action, O. J. HOSFORD, beino^ pro-

duced and first sworn, says as follows:

By BROWN, Attorney.—Please state your uame, age,

residence, and occupation.

A. O. J. liosfcrd; age, 13; residence, Valdez; occu-

pation, miner.

Q. flow long haye you been eng^iged in mining and

prospecting? A. Continually since 1S9-1.

Q. Prior to that?

A. Fcr about five years prior to 189i, off and on.

Q. Are you one of the defendants in the aboye-en-

titled action?

A. My wife. S. E. Hosford, is one of the defendants.

Q. Were you in the Upper Chisna Mining District.

Alaska, in the summer of 1900? A. Yes.

Q. In July, 1900, did you become acquainted with
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(Deposition of O. J. Hosford.)

the Tip Top Placer, the Jack Pot Placer, the r^fissouri

Placer, and th(^ Skooknm Placer, on Slack Creek or

Iviihy Canyon, in said District? A. I did.

Q. Does this drawing-, Defendants' E\.hibit No. 1,

c(»rrectly represent said four placer claims, as to their

relative locations? A. Yes, sir, it does.

Q. In July, 1900, did you see a stake marked ''N.W.

Corner Viohi" ne-ar tlie westerly side line of the Missouri

Placer? A. I did.

Q. Is that stake correctly shown, relative to the Mis-

souri Placer, u|»on Defendants' Exhibit No. 1. at the

point marked 1, on said exhibit? A. T think it is-

Q. Diiring- the summer of 1000 were you over this

jiround sufUciently to be able to say whether or not there

v.as any stake of the Viola Placer, northerly from said

original N. W. Cor. Viola, at or anywhere near the point

marked 2 on Defendants' Exhibit No. 1 ?

A. I was, and there was no stake there.

O. In the month of July, 1901, did yi.u see a stake

marked "N. W. Cor. Viola," at the point marked 2 on

Defendants' Exhibit No. 1? A. I did.

Q, Can you give about the distance between said two

]>oints?
'

A. T wonld say from four to five hundred feet.

Q. In July, 1900, when you first went upon this creek,

can you say from your observation there, and from vf.ur

experience as a miner and prospector, whether there

were any stakes on this creek aside from the ^lissouri

and Skookum stakes, that would lead you to believe

that this ground had been located prior to the location
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(Deposition of O. J. Hosford.)

of the Missouri and Skookum claims and whether thei-e

were any marks on the ground, by stakes or otherwise,

as would enable any one to trace the boundary lines of

any attempted locations?

(Objected to as incompetent and immaterial.)

(Objection sustained. Exception.)

Q. What kind of a stake is the original N. W. Cor.

Viola?

A. About in the laro^est place an inch and a half,

willow stick, four feet above the ground.

Q. Have you seen sticks of about this size and kind

all over this country', put up by Indians for trapping

gophers?

A. I have; so many that it would occupy all of one's

time if he tried to look at them all.

Q. Do you know of the plaintiff herein, or of G. C.

Hazelett or A. J. ^leals having made placer locations on

the Chisna about eight miles from the ground in contro-

A'ersy hereia?

(Objected to as incompetent and immaterial.)

(Objection sustained. Exception.)

Q. How many claims have they located?

(Objected to, and the same objection to all of this evi-

dence, as incompetent and immaterial.)

(Objection sustained. Exception.)

Q. How many claims have they located?

(Same objection and ruling.)

Q. State, if you know, what kind of stakes they used

in marking the last-mentioned locations?

(Same objection and ruling.)
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(Deposition of O. J. Hosford.)

Q. Wms there ever any location noti«;(\ to your knowl-

edge, found upon the pretended Edith or Viohi Placers,

in the summer of 1900?

(Same objection and ruling.)

Deposition of R. R. Robinson.

Deposition of R. R. Robinson in the Above-entitled ac-

tion. Taken Before John Goodell, Notary Public in and

for the District of Alaska, at the Office of Fred ^I. Brown,

McKinley Street, Valdez, Alaska, on the Twenty-first

Day of November, A. D. 1901, Beginning at Ten o'clock

A. M.

Pursuant to notice to take depositions on behalf of the

defendants in said action, R. R. ROBINSON, being pro-

duced and sworn, says as follows:

By Mr. BROWN, Attorney.—Please state your name,

age, residence, and occupation?

A. R. R. Robinson; age 30; occupation, prospector

and miner; residence, Alganik, Alaska.

Q. Have you any interest, direct or indirect, in the

subject of this action? A. I have not.

Q. How long have you been mining in Alaska?

A. Nearly four years.

Q. Are you acquainted with the Missouri Placer,

Skookum Placer, Tip Top Placer, the Jack Pot Placer

on Slack Creek, Chesna Mining District, Alaska?

A. Yes, I am.
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(Deposition of K. K. K^biuson.)

Q. Dm^s this drawin*;, Defendants' Exhibit No. 1,

which I hand you correctly represent said placer i-hiinis?

A. Yes, sir; it does.

Q. When did you first go upon this ground?

A. May 11th, 1901.

Q. Did you see a stick or stake marked "N. W. Cor.

Viola," at or near the point marked on Defendants' Ex-

hibit No. 1? If so, when?

A. I did, about the middle of June, this year.

Q. At this time, or afterguards, did you see a stake

also marked ''N. W. Cor. Viola," at or about the point

on said ground marked 2 on this map, Defendants' Ex-

hibit No. 1? If so, when?

A. Yes, I saw it in the latter part of June, this year.

Q. Do you know the distance between said two stakes?

A. I do.

Q. Did you ever measure it? If so, vrhen and how?

A. I measured it in July of this year, by stepping

from one post to the other.

Q. What length steps did you take, and how many

steps between said two stakes?

A. I stepped at least three feet each step, first step-

ping around the raise that lies between the two posts,

and calculated the distance about six hundred and fifty

feet; then from a point one hundred feet due east from

stake marked No. 1 on Defendants' Exhibit No. 1, I

stepped up the creek to a point one hundred and fifty feet

due east of stake at point marked No. 2 on Defendants'

Exhibit No. 1; I stepped at least three feet every step,
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(Deposition of R. R. Robinson.)

and took 216 steps from point to point. I marked this

down in my note-book at the time.

Q. Did you measure each of said two stakes? If so,

please give their dimensions.

A. I measured the stakes at a point marked 1, on De-

fendants' Exhibit No.i 1 ; it was three feet high, and one

and one-half inches in diameter; I did not measure the

other one, but it is a much larger stake and surrounded

by a mound of rocks.

Q. Do you know how far from the stake three feet

high and one and one-half inches in diameter, at point

marked 1 on Defendants' Exhibit No. 1, is southerly

from the north end line of the Missouri Placer?

A, It is about six hundred and fifty feet.

Q. How far is it about, from where the walls of Ruby

Canyon first narrow to about twenty feet to this stake

at point marked 1?

A . It is about 700 feet

:

RUSS'EL R. ROBINSON.

PLAINTIFF'S REBUTTAL.

G. C, HAZELETT, recalled on rebuttal:

Direct Examination.

(By Mr. HEID.)

Q. Mr. Hazelett, you have heard the deposition of Mr.

Dempsey wherein he testified he had some contract, or

that he entered into a contract with you and Mr. Meals?

By The COURT.—The testimony of Mr Dempsey on

that point was not admitted. The conversation he had

afterwards was admitted, but not that.
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(Testimony of G. C. llazelett.)

Q. What, if any, conversation did jou have after-

wards with Mr. Dempsey, with reference to locating

claims on the Upper Canyon or Ruby Canyon, testified

to in this case?

A. I showed him a blue print of the creek in Nebraska

before any of the people left.

(Defendants move to strike that out as irresponsive

and immaterial.)

(^lotion sustained. Exception.)

(J.. When did you show Dempsey the blue print you

speak of? A. In February, 1900.

Q. Did you have any conversation with Dempsey

w ith reference to* any locations made on this Ruby Can-

yon in the fall of 1899? A. Not to my knowledge.

(2. When did you see him afterwards in 1899?

A. I wouldn't be sure when I seen him; when I went

out in the fall.

Q. Did you receive any communication from him or

information in reference to the location of the Viola

Placer Claim?

A. I received information from him in the spring of

1900, when x was on the trail.

Q. What did this information consist of?

(Objected to as incompetent, irrelevant, and imma-

terial, and not rebuttal.)

(Objection sustained. Exception.)

Q. Did you at any time make a statement to Mr

Dempsey that you had made no placer locations, and this

placer location was the only one made excepting the

coal location? A. No, sir.
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(Teslimouy of G. C. Hazelett.)

Q. You have heard the deposition read of Mr. Ed-

wards, wherein he testified that in a conversation had

with you and other persons, you had told him that the

north line of your claim was: near by where they were

at work, or somewhere near; I will ask you to state to

the jury what that conversation was if you had any.

A. Mr. Edwards asked me where our lines was sup-

posed to be; I said against the foot of that high point.

Q. Did you go anywhere to point it out?

A. I didn't leave where the sluice-box was at all; I

told him the corner was right next to the walls of the

canyon, our northeast corner.

Q. They didn't ask you to go out and show them your

lines? A. No, sir.

Cross-Examination.

(By Mr. BEOWN.)

Q. You say you had no conversation with Mr. Demp-

sey when you came through from the Upper Chisna,

wherein you stated you made no locations except coal

location? A. No, sir.

Q. Did you, at or about that time, make some loca-

tions on adjoining property that Dempsey located up

there?

( Objected to as immaterial and not proper cross-exam-

ination.)

(Objection sustained. Exception.)

Q. AVhat conversation did you have with Dempsey
when you returned after locating the claims, Viola, and

others?
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(Testimony of G. C. Hazelett.)

'. I couldn't toll you; Mr. Dempsey was camped

there, and avo brouj2^ht down two or three sacks of coal,

I remember, on the horse

—

(By The COURT.)—Did you have any conversation

with reference to your locations at all?

A. Placer claims?

il Yes.

A. No, teir; none whatever.

By Mr. BROWN.—You did tell Mr. Dempsey that you

found coal up there, didn't you, Mr. Hazelett?

A. Yes, sir.

(Objected to as immaterial.)

(Objection sustained as repetition.)

Q. Did you have any talk or conversation with Mr.

Dempsey when you came down, with regard to your hav-

ing made any placer locations up in this Chesna country,

the Upper Chesna, where you located these claims?

A. No, sir.

Q. Did you have any conversation with reference to

the results, of your work up there at all, aside from the

finding of this coal?

A. I couldn't state positively. We looked at some

quartz claims we had samples of, and we pounded up the

rock and panned it out there in Dempsey's presence.

What conversation we had I couldn't tell you—in fact, I

couldn't say what the conversation was abont that or

about the coal either, excepting that we brought the

coal down.
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(Testimony of G. C. Hazelett.)

Redirect Examination.

(By Mr. HEID.)

Q. I want to call your attention to the testimony of

Mr. INIeckan at the time you were on the ground, and he

and Mr. Edwards were together, and you notified them

that they were on your ^^iola Placer Claim, and for

them to leave it; did you at that time point out to them

the discovery stake? A. No, sir.

Q. Did they tell you about having seen it?

(Objected to as immaterial and not rebuttal testi-

mony.)

(Objection sustained. Exception.)

By The COURT.—You may question the witness about

his conversation had with Mr. Meckan at that time, or

with Ediwards in his presence that Mr. Meckan has testi-

fied to, if you desire. To repeat the conversation doesn't

do any good, and isn't rebutting evidence.

Q. (By Mr. HEID.) Do you know where they claimed

their line to be of the Missonri Placer Claim, or the

Skookum claim?

A. I do not. I had never seen any of their stakes at

the time of that conversation. In fact, I never saw the

stakes of what they claim to be their north line.

A. J. MEALS, recalled.

Direct Examination.

(By Mr. HEID.)

Q. Mr. Meals, Mr. Dempseyi testifies in his deposition

that you had a conversation with him when Mr. Haze-
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(Tcstiiiioiiy of A. J. Meals.) '

h'tt was present, telling him of the location you had.

made on Ruby Canyon; did you have any such convers-a-

tion with him in the fall?

By The COURT.—That isn't proper, Mr. Held; you say

he sa'd they told hinij they had made locations of placer

claims?

Q. (By Mr. HEID.) Mr. Dempsey testifies as fol-

lows: N

"Q. State whether or not you asked Hazelett and

Meaks if they had made any discoveries or mining loca-

tions during their prospecting in the Upper Chesna?

A. I did.

Q. What did they inform you?

A. They said they had found nothing but coal. They

said they had made no placer locations. They said they

had made locations of coal but no placer." Did you have

any conversation! with Dempsey? A. No, sir.

Cross-Examination.

(By Mr. BROWN.)

Q. Did you have any conversation with Dempsey

about what you had done in prospecting in that upper

country?

(Objected to as not proper cross-examination.)

(Objection sustained. Exception.)

Q. Did you have any talk w^th him when you re-

turned from the Upper Chesna, with Dempsey, regarding

your finding coal up th'ere?

A. I don't remember that I even told him I had found

coal.
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(I. Well, you had the coal with you when you came

down? A. Yes, I think so.

Q. Did you liave any conversation with him in regard

to whether or not you had made any locations of oold

placer claims up there? A, No, sir.

Q. You did not? A. No, sir.

Eecross-Examination.

(By Mr. BROWN.)

Q. There was nothinp;' said about that?

A. No, sir.

Q. Didn't you tell him whether you had found any-

thing or done anything up there at all?

A. I don't know Avhether I did or not. Even it he

had heard why, I don't suppose it would have given him

much satisfaction.

Witness WATKINS, recalled.

Direct Examination.

(By Mr. HEID.)

Q. Mr. W^atkins, do you know M. Y. Edwards?

A. Yes, sir.

Q. Do you know Nick Meckan, who testified here to-

day? A. Yes, sir.

Q. They both testify in substance, this: "I ask yon

if in August, 1900, you were working on any part of the

Missouri Placer Claim, when Hazelett came to you, and

when you had a conversation touching the alleged bound-

ary lines, and if so state fully what the conversation was
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(Testimony of U. J. Watldns.)

and whether you was present"'—I'll ask you if you was

present.

A. Yes, sir.

Q. Who all was there?

A. Myself, Hazelet, Edwards, and Meckan.

(>. He further answers: "Why, Meckan and I were

sluicinji- on the Missouri some time in Aug-ust, 1900, about

four hundred feet southerly from the Missouri, when

Hazelet came on the gTound and notified us to quit

work?" Is that true? A. Yes, sir.

Q. ''We told' him we refused to do it; there was noth-

ing to show the ground was located by any one but our-

selves.'' Is that true? A. Xo, sir.

Q. "I asked him where his lines crossed the creek,

and he said just a little above where we were working"

—

is that true?

A. There w^asn't anything said about lines at all.

Q. ''He said his north boundary line of the Viola

Placer Claim ran just a little above where we were at

work, aud four hundred feet or so below the north end

line." That true?

A. The Missouri placer wasn't named at all; I didn't

know anything -about that name until this year.

Q. Xow, just what conversation did take place there,

as near as you can recollect?

A. :Mr. Hazelet came and told these two men working

on the ground that they were working on ground belong-

ing to the Chesna Mining Company, and wanted them

to get off the ground, and quit work, and not take any-
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thing of value from the ground; Edwards was <laing

the talking. Meckan didn't say an^lhing at all, only

once he referred to the sluice-boxes and asked Edwarci^

if they should <iuit, and Edwards said no.

Q. In reference to this, I want to ask you: I asked

about where his lines crossed the creek, and he said

—

"referring to Hazelett—" a little above where we were

at work"—did any such conversation as that take place?

A. No, sir; he spoke about the line, and he said back

back up against the hill.

Q. Pointing in what direction?

A. In a northerly direction.

Q. By The COURT.)—Spoke of the lines of what

claim?

A. The Viola claim; and I suppose that's at least

three hundred or three hundred and fifty or four hundred

feet above where they were working in the bed of the

creek, after you came through the canyon.

Cross-Examination.

(By Mr. BROWX.)

Q. Have yon talked s\ ith 'Sir. Hazelet, or Mr. Meals,

or ^Ir. Held, since the adjournment this noon, 3[r. Wat-

kins? A. No, sir; I have not.

Q. Have you talked with them at all as to vrhat yovir

testimony would be?

A. Xo, sir; I spoke to Mr. Hazelet at the hotel just be-

fore started up here, is all.

Q. Did he tell you what you were supposed to testify

on rebuttal?
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A. No, sir, he did not.

(i. Was there anything said about it?

A. No, sir, not a thing.

Q. Didn't I understand yon to say a while a.i>o when
you first testified, that there was nothing whatever said

about the lines?

A. Nothing said about the lines oi the ^lissouri

Placer Claim.

Q. Anything said about the lines of the Viola claim?

A. Yes, sir, he asked where the line was, and Haze-

lett pointed back up the creek.

Q. Pointed where?

A. In a northerly direction at least, from where we

stood.

Q. About how far south of the^ north end lines was

that?

A. I should judge three or four hnndi'ed feet.

(}. About here (indicating on the map)?

A. T should judge along about here.

Q. He pointed over towards the corner, did he, up

towards this corner?

A. Here is the way. I should judge here is the way

he pointed—right in here.

Q. THd n't he point towards the northwest corner?

A. No, it's the northeast corner T meant—did I say

northwest? I meant northeast corner: right comes

down right here where the canyon narrows down to

twenty feet.

Q. Tould you see the stake there from where you

stood? A. No, sir, I couldn't see any stakes.
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(Whereupon counsel argued the case to the jury.)

And thereafter, and when counsel had tiuished ihelr

arguments to the jury, the Court instruv:ted the jury

orally as follows:

Oentlemen of the Jury These are questions submitted

to you for your answer:

1. Did the plaintiff's grantor, after a discovery of

mineral in some appreciable quantity on the ground, so

stake and mark the boundaries of the Viola Placer Claim

on the Ground that the boundaries thereof could be read-

ily traced by persons seeking to determine the i^-ame?

2. Flare the plaintiff and their grantor or grantors

been in ytossession of the Viola Mining Claim, or any

part thereof, since the same was located by the plaiiitiif's

grantor?

3. TTaTe the plaintiff and their grantor or grantors

been in possession of the Viola Mining Claim, or anv

part thereof, since the same was located by the plain-

tiff's grantor? Tf you find they were in pos«!ession of

all, simply answer yes; if only a part, you must name that

ffart.

4. Without reference to the question of conveyance,

do you find generally for the plaintiff or defendants?

T mean by that, without reference to the conveyance,

that you are" not to <^onsid(^r wli'^ther the conveyance in

this case was sufficient or not. That is a matter that

vjn '-.p drrcr'T'i>od bv the Court under the law. In your

considerations you will accept the convevances herein

as sufficient to vest title in the plaintiffs in thi'^ case.

Now. there are a few questions upon which, perhaps,

the Court should instruct you: Citizens of the United
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States, and those who liave taken out their first papers

I will say, have a ri.ulit to ^o upon the pnblii^ mineral

lands of th(} United States and take a certain amount of

]»lacer mining ground as a mining claim. A claim con-

stitutes, or is constituted by, any amount >tf mineral land

that di)es not exceed tw^^nry acres. Each individual is

entitled to take that much of placer ground as constitut-

in<j his claim. Rut as a condition precedent to the loca-

tion of mineral lands, there must be made a discovery

of mineral in some appreciable quantity in the land.

Before ymi cnn locate a placer claim legally and prop-

<>rly. yfiu mnst ascertain whether it contain* any of the

])rocious metals, such as gold, silver, copper, cinnebar

and other metals in appreciable quantity. It does not

matter how large or how small the prospect, if a man

goes upon a piece of ground and undertakes to ascertain

what it contains by washing the gravel, and he gets a

sufficient amount of gold, however small, as to induce

him to take the claim and work the samc^ as a placer

claim, that is sufficient; as a discovery.

After he has made his discovery, in order to sever his

claim from the general body of the mineral land of the

United States, he must nmke a location by so marking

the boundaries of his claim upon the ground that a per-

s(»n in aood faith desiring to ascertain his lines may

determine where the boundaries of the claim are. Any

marking that is sufficient to enable a person in good

faith to ascertain where the boundaries are is good in

law. There are no particular sized stakes a njan must

put up at the corner or any place else on his claim.

There are no particular sized monuments for him to

erect on his claim in order to advise others that his loca-
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tion has beiMi made. If these markings are sufficient,

whatever their size or whatever their character, to en-

able a man who sees them and who honestly desires to

determine what the boundaries of the chiim are, they are

sufficient in law.

It is not necesisarv that a man put a notice on his

claim, although a notice is a kind of a markiufj and aids

one seeking to ascertain the boundaries of a claim.

If in this case you find that Mr. Meals went upon this

ground as the agent of Frederick Quint, and made some

discoveiy of gold therein, however small, and thereafter

staked the Viola claim by placing stakes at the four

corners of the same and by placing a notice on one of

describing the claim, such a notice as has been read here

in evidence, then, as a maitter of law, I say to you that

was a sufficient marking of the ground and a sufficient

and lawful location.

When ground has once been laAV fully located by a

person having lawful right so to do, it thereby becomes

}i,pvered from the public mineral lands of the United

States; and no man has any more right to interfere with

a location once properly made than he has to interfere

with your house or your stable.

If these parties who are the grantors of the plaintiff

•lid not stake this ground; if they did not find mineral

therein—and you so find bv vour verdict, then there was

no location made and the land remained yet a part of

the public mineral lands of the United Sltates, subject

to location, exploration, and purchase by anybody quali-

fied to do so. If you should find this latter state of facts

to exist, you should find for the clefendants in this action.
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Let lue say to you further, however, that while it is the

diitT of a miner toi keep his stakes in place on his claim,

that duty is perfonued when he uives it reasonable at-

tention, and replaces the stakes or boundaries when ho

linds that they have been removed. >Yhether such re-

moval is by any other person, or by accident, or by storm

or wind, or in any other way.

A mining claim properly located does not become

vacant ground because one stake has been removed, or

torn down, or destroyed by any accident, or in any other

way.

One question has been raised between these parties

as to whetlier the original staking of the Viola claim, if

it was staked, was staked as it is now claimed to have

been marked. On tlie one side it is claimed that some

three or four hundred feet—perhaps yiu will remember

the testimony about that—at one end of the claim was

not included v.-ithin the original boundaries; on the other

side it is clniu\ed that the stakes marking the boundaries

are in the sanse position now that they were in the be-

ginning and when the location was first made, and in

dude all the ground claimed by the Viola location. You

are to determine under the evidence in this case whether

all the ground now claimed to be within the Viola loca-

iion was claimed at the time of the original staking as it

was marked. That is one of the questions you are to

answer, and you must answer it under the testimony you
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1

have hoard from the several witnesses testifying on the

stand as well as those giving their depositions.

Whoever asserts an affirmative proposition in a civil

eause. is bound to maintain it by the M-eiglit or prepon-

derance of the evidence; that is more evidence in favor

of the proposition! than there is against it. And in con-

sidering these questions as to the original location, which

i"^ a fact alleged by the plaintiff, that the same ground

is within the boundaries of the Viola claim to-day that

was within its boundaries when originally located—that

is a proposition which the plaintiff is bound to support

by the weight or preponderance of the evidence. That

is, he is bound to establish that fact to your satisfaction

by the weight or preponderance of the evidence.

Tt is claimed. I believe, that this original location of

the Viola was made by A. J. Meals, acting as the agent

or attorney of Frederick Quint. It is the law th.at what

a man may do in person, he may also do by lawfully con-

stituted agent or attorney, and ^Ir. Quint could make a

perfectly legal location of this claim, as legal and com-

plete a location through an agent, as he could make in

person if he had been upon the ground.

The Court further instructs you that you are the ex-

clusive judges of the credibility of witnesses, and of the

weight to be given to the testimony of each of them. In

considering the weight to be given the testimony of a

witness, you are to consider his relations to the case, his



213 Robert Fulkerson ct al. vs.

interest in the result of the suit, if any is proved, and all

TJie surrounding- circumstances. Other things beinp,"

ifccjual, witnesses who have no interest in the result of a

case generally are to be regarded with greater favor and

his testimony is entitled to greater weiglit, than one who

is so interested. i

But as before stated, it is your exclusive riiiht and

l)r«;vince to pass upon the credibility of witnesses, and

the weight to be given to the testimony of each.

By Juror SHATTUCK.—If the Court please, whar

weight are we to give to these deposititns? Are they

nist the same as if a witness was testifying in court?

L'^ the COIJRT.—You are to give them the same

weight as if the witness were testifying before you.
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interest in the result of the suit, if any is proved, and all

The surrounding (.'ircumstances. i)ther things being

i^Sfcrjual, witnesses who have no interest in the result of a

( ase generally are to be regarded with greater favor and

his testimony is entitled to greater weiglit, than one who

is so interested. I

l^ut as before stated, it is your exclusive riglit and

province to pass upon the credibility of witnesses, and

the weight to be given to the testimony of each.

P,y Juror SHATTUCK.—If the Court please, what

weight are we to give to these depositii-ns? Are they

iust the same as if a witness was testifying in court?

i;^ the COURT.—You are to give them the same

weight as if the witness were testifying before you.
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Defendants' Exhibit "B."

Cliosna Minir.n: Dist., Alaska, Jnuo 20, 1900.

Know all men b^y these present i^! that I, the Under-

signed, being a citizen of the United States and having'

complied with the reijuirements of the Jlevised Statutes

of the U. S. and the local customs and laws, have located

20 acres of placer mining ground situated and described

as follows, to wit:

Beginning at a stake designated southern center end

and upon which a copy of this notice is posted, thence

400 feet in an easterly direction to southeasterly corner;

thenc(.' 1089 feet northerly to northeasterly corner;

thence 800 feet westerly to northwesterly corner; thence

1089 feet to southeasterly corner; thence 400 feet east-

erly, back to place of beginning. This claim is to be

known as the Missouri, and is situated on Slack creek

about 1600 feet from its confluence with north fork of

Ohesna River; said claim is bounded southerly by the

Skookum, and northerly by the Lone Hand.

ROBERT FULKERSON,

V Locator.

Wit: ^r. V. EDWARDS,

NICK MECKAM.

Loc. June 20, 1900.
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[Emlor^edJ : :\lissoiiri. File for Eeoord by Nick

Meokain, Only 30, A. D. 1900, and duly recorded in Book

One, \'ol. One, on page 176, of Ghisna Mining Record.

M. DEMPSEY,

[
Recorder.

By T. M. Daiitton,

Deputy Recorder.

Plaintiff's Exhibit "F."

Found on August 201 h, 1900, at foot of location stake

of "Edith and Viola" Placer Claims owned by Chisna

Mining and Improvement Co.

H. J. WATKTNS.

162|.

162-i.

Piaintitf's Exhibit "G."

[Sample of paper.]
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"¥^ en."
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[Endor^sedJ ; ^Missouri. File for Eecorrl by Nick

Meckain, July 30, A. D. 1900, and duly recorded in Rook

One, \'ol. One, on page 176, of Ghisna Mining Record.

M. DEMPSEY,

I
Recorder.

By T. M. Dautton,

Deputy Recorder.

Plaintiff's Exhibit "F."

Found on August 201 h, 1900, at foot of location stake

of "Edith and Viola" Placer Claims owned by Obisna

Mining and Improvement Co.

H. J. WATKTNS.

162|.

162-i.

Plaintiff's Exhibit "G."

[Sample of paper.]
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[Endorsed]. ]\lissonri. File for Eeoord by Nick

Meckain, .Inly 30, A. D. 1900, and dnly recorded in Book

One, \'ol. One, on page 176, of Ghisna Mining Record.

M. DEMPSEY,

;
Recorder.

Bv T. :\I. Dantton,

Deputy Recorder.

Plaintiff's Exhibit "F."

Found on Augnst 20111, 1900, at foot of location stake

of "Edith and Viola" Placer Claims owned by Chisna

I^Iining and Improvement Co.

H. J. WATKTNS.

162|.

1624.

Plaintiff's Exhibit "G."

[Sample of paper.]
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In the United l^taies District Court for the District of Alaska,

Division No. 1.

TUK CHISNA MIMNG AND IM-

TKOVEMENT COMPANY

vs.

ROBERT FlILKERSON et al.

Certificate of Official Reporter.

T, L. K. Gillette, official reporter of the above-erntitled

Cciirt, here'by certifj^ that I attendefl at the trial of the

abcve-eutitled case and reported the same in shorthand

notes and all the evidence offered therein, and that the

immediately foregoing 164 pages of typewritten matter

and exhibits constitute a full and correct transcript of

the same, and the whole thereof.

AVitness my hand at Juneau, this iOth of June, 1902.

L. R. GILLET PE,

Reporter.
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Ill Ihr f intffl Siuhs DhUirt Coini for tJic District of Alaska,

Division No. 1.

TITI^ CniSNA ,AIINi>a AND IM-

\

PROVEJMENT COMPANY (a Private

Coriioration),

Plaintiff,

ROBERT FITLKERSON, JAMES

'

Frsri, OSCAR FISH, and S. E. HOS-

FORD,

Defendants.

Order as to Settlement of Record.

Tlie matter of settling the record preparatory to ap-

peal on the part of the defendants herein comini;- on for

hearinii on this 10th day of Jnne, A. D. liM)2^ and the

said defendants, throngh their attorneys, presenting to

the Conrt what purports to be a transcript of the testi-

mony and evidence upon which said cause was tried

and final judgment and decree herein rendered, and the

Court upon examination finding that the foregoing tran-

scrii)t of testimony so presented by the said defendants,

consisting of 164 pages of typewritten matter and the

exhibits thereto attached, constitute a ful], true and cor-

rect copy and transcript of the testimony and evidence,

and all of tlie same, upon which said cause was tried and

final judgment and decree rendered herein, and hereby
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orders that the same he filed and made a part of the rec-

ord of said cause in the office of the clerk of the above-

entitled court.

M. G. BROWN,

Judsre.

Clerk's Certificate to Transcript.

'\

ss.

United States of America,

District of Alaska,

Division No. 1.

I, W. J. Hills, clerk of the United States District

Court for the District of Alaska, Division No, 1. do here-

by certify that the above and foregtoing and hereunto an-

nexed 201 pages, numbered from one to 201, both inclu-

sive, are a full, true and correct transcript of the records

and files of the proceedings in the therein mentioned

cause of the Chisna Mining and Improvement Company,

a Private Corporation, vs. Robert Fulkerson et al., as the

same appears of record and on file in my office; that this

transcript has been prepared by attorneys for appellant

out of this office by permission of the Court, and that the

costs of examination and certificate, amounting to

112.35, has been paid to me by appellants.
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In testimony whereof I have hereunto siet my hand and

caused the seal of the Court to be hereunto affixed at

Juneau, Alaska, this 14th day of July, A. D. 1902.

[Seal] . W. J. HILLS,

Clerk United States District Court for District of Alaska,

Division No. 1.

By J. J. Clarke,

,
Deputy.

[Endorsed] : No. 873. In the United States Circuit

Court of Appeals for the Ninth Circuit. Robert Fulker-

son, James Fish, Oscar Fish, and S. E. Hosford, Appel-

lants, vs. The Chisna Mining and Imi^rovement Com-

pany (a Private Corporation), Appellee. Transcript of

Kecord. Upon Appeal from the United States District

Court for the District of Alaska, Division No. 1.

Filed July 31, 1902.

F. D. MONCKTON,

Clerk.

By Meredith Sawyer,

Deputy Clerk.
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UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

ROBERT FULKERSON, JAMES FISH,

OSCAR FISH AND S. E. HOSFORD,
Appellants^

vs.

THE CHISNA MINING and IMPROVE-
MENT CO. (a Private Corporation),

Appellee. /

ADDITIONAL TRANSCRIPT OF RECORD.
(Return to Writ of Certiorari.)

DEC -9 iS02

Thx FiLMBit BlioTSERa Co. Pkimt, 4'24 Saxwhi St., S. 7.





INDEX

Page

Certificate, Clerk's 9

Certiorari, Writ of 1

Clerk's Certificate 9

Exhibit "H," Plaintiff's (Contract for Mining Deed) 3

Exhibit "I," Plaintiff's (Mining Deed) 6

Plaintiff's Exhibit "H" (Contract for Mining Deed). 3

Plaintiff's Exhibit "I" (Mining Deed) o

Return to Writ of Certiorari 3

Writ of Certiorari 1

Writ of Certiorari, Return to 3





Writ of Certiorari.

THE UNITED STATES OF AMERICA—ss.

The President of the United States of America, to the

Honorable, the Jud^^e of the United States District

Court for the District of Alaska, Division No. 1,

Greeting:

Being informed that there is now pending before the

United States Circuit Court of Appeals for the Ninth

Circuit, a certain cause in which Eobert Fulkerson,

James Fish, Oscar Fish, and S. E. Hosford, are appel-

lants, and The Chisna Mining and Improvement Company

(a Private Corporation) is appellee, which said cause was

duly appealed to the said court from that certain order

and decree made and entered in the United States Dis-

trict Court for the District of Alaska, Division No. One,

in that certain action wherein said appellee was plain-

tiff and said appellants were defendants; and we being

willing, for certain reasons, that certain portions of the

record of said action in said District Court, not hereto-

fore included and contained in the certified transcript of

the record heretofore filed in said Circuit Court of Ap-

peals, shall be certified and sent to said Circuit Court

of Appeals, do hereby command that you certify and send

without delay to the said Circuit Court of Appeals, a full

and complete transcript of that certain part of the record

of said District Court in that certain cause therein en-

titled, "The Chisna Mining and Improvement Company
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(a Private Corporation), Plaintiff, versus Robert Fulker-

son, James Fisb, Oscar Fish and S. E. Hosford, Defend-

ants," not in'cluded and contained in the said certified

transcript of the record, viz., those two certain exhibits

marked Plaintiff's Exhibit "G" and ''Plaintiff's Exhibit

"I," and being respectively a contract for a deed and a

deed to that certain mining claim known as the "Viola

Placer Mining Claim," lying and being on the Chisna

River in the District of Alaska, executed and delivered

by one Frederick Quint to The Chisna Mining and Im-

provement Company, so that the said Circuit Court of

Appeals may act thereon as of right and according to

law to be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, this 22d day of Oc-

tober, 1902.

[Seal] F. D. MOXCKTON,

Clerk of the United States Circuit. Court of Appeals,

Ninth Circuit.

[Endorsed] : No. 873—2 Valdez. In the United States

Circuit Court of Appeals for the Ninth Circuit. Robert

Fulkerson et al., Appellants, vs. The Chisna Mining and

Improvement Company, Appellee. Writ of Certiorari.

Filed October 31, 1902. W. J. Hills, Clerk.

Filed Nov. 7, 1902, F. D. Monckton, Clerk.
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United i^fates Circuit Court of Appeals for the Ninth Circuit.

Return to Writ of Certiorari.

ROBERT FULKERSON, JAMES FISH, \

OSCAR FISH, and S. E. HOSFORD, I

Appellants,/

vs. (

THE CHISNA MINING AND IM-|

PROVEMENT COMPANY (a Pri-

vate Corporation),

Appellee.

Plaintiff's Exhibit "H."

Contract for Mining Deed.

This instrument made and entered into by and between

Frederick Quint, party of the first part, and the Chisna

Mining and Improvement Company, a corporation, party

of the second part, v^itnesseth, as follows:

Whereas, the said party of the first part by a certain

contract heretofore executed and delivered, has agreed

to sell, assign, transfer, and convey to G. C. Hazelet and

A. J. Meals, the Placer Mining Claim hereinafter de-

scribed, for value received and for certain considerations

expressed in said contract, which contract has been duly

assigned to the said party of the second part, Chisna

IMining and Improvement Company: Now, therefore, in

consideration of the said contract and for a valuable con-
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sideration to m«» in hand paid by the said party of the

second part, I, the said party of the first part, hereby

sell to the said party of the second part, the Placer Min-

ing (Maim hereinafter described, and I do hereby agree

to execute a lawful deed or deeds, conveying said prop-

erty to the said party of the second part, and to place

the said deed in the hands of G. C. Hazelet, to be held

by him in escrow, and to be by him delivered to the said

party of the second part, Chisna Mining and Improve-

ment Company, at any time on or after the 1st day of

May, 1900; provided, on said 1st day of May, 1900, the

said party of the second part has on his part performed

the terms and conditions of the aibove-mentioned contract

and required tJierein to be performed by the said G. C.

Hazelet and A. J. Meals, their heirs and assigns, in so far

as said terms and conditions are subject to be performed

prior to the said 1st day of May, 1900.

The said Placer Mining Claim above referred to and

the subject of this contract is described as follows

:

Beginning at a certain mining location stake, placed

and established in the ground at a point about eighty

(80) rods southwesterly from where the walls of Ruby

Canyon tirst narrow to twenty feet between wall rocks,

the said Euby Canyon being situated north of the left-

hand fork of the second forks north of the mouth of the

Ohisna River, being the first canyon coming in from the

north above the northwest from said second forks, which

said mining stake marks the south corner of this Placer

Claim, and is designated "Corner Stake Number 1"; run-

ning thence eighty (80) rods in a northeasterly direction
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to a stake driven into the ground and designated "(Corner

Stake Number 2"; thence forty (40) rods in a north-

westerly direction at right angles to said southeastern

boundary line of this claim, to a stake driven into the

ground and designated "Corner Stake Number 3"; thence

sighty (80) rods in a southwesterly direction parallel with

said eastern boundary line to a stake driven into the

ground and designated "Corner Stake Number 4"; thence

forty (40) rods in a southeasterly direction to the place

of beginning, being the location stake described above;

the said placer claim containing twenty (20) acres situ-

ated in latitude north about 63 3' 50" and in longitude

west about 145 20' 15", as taken by the United States

exploring part number two, from Cook's Inlet on July

22d, 1899, in the territory of Alaska; which mining claim

was named by the locator, "Viola."

In testimony whereof, the said party of the first part,

has duly executed this contract at the date in the ac-

knowledgment following.

FREDEEICK QUINT.

In the presence of

J. M. CUSTER.

State of Missouri,
^ss.

County of Sullivan.

Be it remembered, that on this 8th day of January,

1900, ibefore me the undersigned, a notary public, duly

commissioned and qualified for and residing in said

county and State, personally appeared Frederick Quint,

to me known to be the identical person described in and
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who signed the foregoing contract, and he acknowledged

the said instrument to be his voluntary act and deed.

Witness my hand and oflftcial seal the date aforesaid.

[ Seal] (Sgd.) JACOB M. CUSTER,

Notary Public.

Commission expires August 1st, 1902.

No. 1. In Court, Douglas County, Nebraska.

Viola Claim.

Plaintiff's Exhibit "I."

Mining Deed.

This indenture, made and entered into by and between

Frederick Quint, party of the first part, and Chisna Min-

ing and Improvement Company, party of the second part:

Witnesseth, that the said party of the first part, in con-

sideration of the sum of one hundred thousand dollars

(1100,000) to him in hand paid by the said party of the

second part, the receipt whereof is hereby acknowledged,

has granted, bargained, sold, remised, released, and for-

ever quitclaimed, and by these presents does grant, bar-

gain, sell, remise, release, and forever quitclaim unto the

said party of the second part, and to its successors and

assigns, all the following mining property, situated, ly-

ing, and being in the Territory of Alaska, to- wit:

Beginning at a certain mining location stake, placed and

established in the ground at a point about eighty (80)

rods southwesterly from where the walls of Euby Canyon

first n^row to twenty feet between the wall rocks, the

said Ruby Canyon being situated north of the left-hand
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fork of tho second forks north of the mouth of the Chisna

river, bein<>' the first canyon coming in from the north

above and northwest from said second forks, which said

mining stake marks the sonth corner of this placer claim,

and is designated "Corner Stake Numiber 1"; running

thence eighty (80) rods in a northeasterly direction to a

stake driven into the ground and designated "Corner

Stake Number 2"; thence forty (40) rods in a north-

westerly direction at right angles to said southeastern

boundary line of this claim to a stake driven into the

ground and designated "Corner Stake Number 3" ; thence

eighty (80) rods in a southwesterly direction parallel

with said southeastern boundary line to a stake driven

into the ground and designated "Corner Stake Number

4"; thence forty (40) rods in a southeasterly direction to

the place of beginning, being the location stake described

above; the said placer claim containing twenty acres,

situated in latitude north about 63 degrees 3' W, and

in longitude west about 145 degrees 20' 15'' as taken by

the United States exploring party numiber two (2) from

Cook's Inlet, on July 22d, 1899, in the Territory of

Alaska; which mining claim was named by the locator

"Viola."

Together with all the dips, spurs, and angles, and also

the metals, ores, gold and silver-bearing quartz, rock and

earth therein, and all the rights, privileges and fran-

chises thereto incident, appendant and appurtenant, or

therewith usually had and enjoyed; and also, all and

singular the tenements, hereditaments, and appurtenan-

ces thereto belonging or in any wise appertaining, and
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the rents, issues, and profits thereof, and also all of the

estate, right, title, interest, property, possession, claim,

and demand whatsoever, as well in law as in equity, of

the said party of the first part of, in, or to the said

premises, and every part and parcel thereof, with the

appurtenances; to have and to hold all and singular the

said premises, together with the appurtenances, and

privileges thereto incident, unto the said party of the

second part, its successors and assigns forever.

In witness whereof, the said party of the first part has

hereunto set his hand and seal this 10th day of July, 1901.

FREDERICK QUINT. [Seal]

In the presence of

C. C. ACTON.

A. H. McNUR.

I. R. S. Fifty Dollars (|50.00).

United States of America,")
L ss.

Territory of Alaska. J

Be it remembered, that on this 10th day of July, 1901,

before me, the undersigned, a notary public, duly com-

missioned and qualified for, and residing in said territory,

personally appeared Frederick Quint, to me known to be

the identical person described in, and who signed the

foregoing deed, and he acknowledged the said instru-

ment to be his voluntary act and deed.

Witness my hand and official seal the date aforesai«l.

[Seal] R. BLIX,

Notary Public.
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The above instrument was filed for record at 2 o'clock

P. :M., August 7, '01.

JOHN LYONS.

United States Commissioner.

United) States of America,^

District of Alaska. J

I, John Lyons, a United States Commissioner, in and

for the District of Alaska, at Valdez in said District,

hereby certify that the foregoing is a true and correct

copy of the within instrument as the same appears of

record in book "B" of Deeds, on page 47, of the records

of the Yaldez Recording District and of the whole there-

of.

Witness my hand and official seal this 28th day of Oc-

tober A. D. 1901.

[Seal] JOHN LYONS,

United States Commissioner.

Clerk's Certificate.

United States of America, ^

District of Alaska, |^ ss.

Division No. 1.

I, W. J. Hills, Clerk of the United States Di.^lrict Court

for the District of Alaska, Division No. 1, do hereby cer-

tify that the above and foregoing four pagt> of type-

written matter, being numbered pages 1 to 1, both inclu-

sive, constitute a full, true, and correct copy of Exhibits
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Nos. "U" and "I," as the same appear on file and at-

tached to said record in the case of Robert Fiilkerson,

James Fish, Oscar Fish, and S. E. Hosford vs. The Chisna

Alining and Improvement Company (a Private Corpora-

tion); and that the same constitutes a return to the writ

of certiorari issued in this cause and returned herewith;

that Ex'hibit "G" mentioned and set forth in said writ

of certiorari appears in the printed record of said case

in the United States Circuit Court of Appeals for the

Xinth Circuit on page 216 thereof, as "Sample of Paper."

In witness whereof I have hereunto set my hand and

affixed the seal of Court hereto this ^Ist day of Octoiber

A. D., 1902.

[Seal] W. J. HILLS,

Clerk United States District Court for the District of

Alaska, Division No. 1.

[Endorsed] : No. 873. In the United States Circuit

Court of Appeals for the Ninth Circuit. Fulkerson et aj.

vs. Chisna Mining and Improvement Company. Eeturn

to Writ of Certiorari.

Filed Nov. 7, 1902.

F. D. MONCKTON,

Clerk.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

ROBERT FULKERSON et al.,
^

Appellants,

vs,

THE CHISNA MINING AND IM-

PROVEMENT COMPANY (a

PRIVATE corporation),

Appellee.

BRIEF FOR APPELLANTS.

STATEMENT OF THE CASE.

May it please the Court: This is an appeal taken

from a decree made and entered in the District Court

for the District of Alaska, Division No. 1, by the

Hon. M. C. Brown, the Judge thereof. The action

wherein the decree was entered was prosecuted by

this appellee to quiet title to a certain placer mining

claim and to enjoin defendants (appellants) from



entering upon or working the same (Record, pp.

3-8). The complaint was filed April 26th, 1901 (p.

8). The plaintiff claimed title by conveyance from

one Frederick Quint, an alleged locator, by one A. J.

Meals, his agent (pp. 54-56, 67). January 8th, 1900,

Quint made, executed and delivered to the plaintiff

corporation a contract for a deed to this claim (Ad-

ditional Trans., pp. 3-5), and July 10th, 1901, con-

veyed to plaintiff by deed pursuant to the contract

(iDp. 7, 8). The plaintiff offered the contract and

deed in evidence. Defendants objected to the intro-

duction of the contract ^'as being inmiaterial and not

"vesting any such interest in the property in contro-

'*versy as will enable the plaintiff to maintain this

"action,'' and to the introduction of the deed "for

"the reason that it is executed after the commence-

"ment of this action, and is, therefore, incompetent

"and innnaterial in this case." The objections were

overruled and both instruments admitted in evi-

dence, defendants excepting (Record, pp. 137, 138).

The jury rendered a special verdict that the locator

had sufficiently staked and marked the boundaries

of the claim; that the plaintiff and its grantor had

been in possession since the location, and generally

for plaintiff without reference to the question of

conveyances (p. 21). The Court adopted the verdict

and found "that the said Frederick Quint, plain-

" tiff's grantor, for a valuable consideration, deliv-



"ered to the plaintiff the possession of the said Viola

"Placer Mining Claim, under and by the written eon-

" tract with plaintiff, dated January 8, 1900, and
** plaintiff has ever since remained in the posses-

"sion of the same, or the greater part thereof, and

'4s lawfully in the possession of the same and
** entitled to hold said placer claim as against the

*'said defendants, and each of them, or others

"holding imder them, or each of them" (p. 24).

Pursuant to the findings the decree was en-

tered adjudging the plaintiff to be the true

and lawful owner of the land in controversy, the

adverse claims of the defendants to be invalid and

groundless, and enjoining the defendant from mak-

ing any claims to or entering upon the premises

(p. 25).

ASSIGNMENTS OF ERROE.

The appellants will rely upon the following assign-

ments of error (Record, p. 38) :

"The Court erred in admitting in evidence over

"the objections of the appellants, a bond for deed

"from Frederick Quint to the plaintiff, and subse-

"quently marked Plaintiff's Exhibit G."

"That the Court erred in admitting in e\ddence

"Plaintiff's Exhibit I, being a copy of a deed from

"Frederick Quint to the plaintiff, and being ob-

"jected to at the time by the defendants."



*'That the Court erred in denying the motion of

''the appellants for a non-suit."

"That the Court erred in rendering and making

"its final decree and judgment herein."

BKIEF OF ARGUMENT.

The plaintiff at hest showed htit naked possession

of the ground in controversy. The joinder of title

and possession are essential to maintain the Code ac-

tion to determine adverse claims to real property.

This action was instituted, maintained and pros-

ecuted under the provisions of Section 475 of the

Alaska Code of Civil Procedure: "Any person in

"possession, by himself or his tenant, of real prop-

"erty, may maintain an action of an equitable nature

"against another who claims an estate or interest

"therein adverse to him for the purpose of determin-

"ing such claim, estate or interest."

This section is almost a literal transcript of Sec-

tion 504 (old section 500) of the Code of Civil Pro-

cedure of Oregon: "Any person in possession, by

"himself or his tenant, of real property, may main-

"tain a suit in equity against another who claims an

"estate or interest therein adverse to him, for the

"purpose of determining such claim, estate or inter-

"est."

This section does not confer on one having bare



possession the right to maintain the action, but

makes possession an essential element of the right.

Judge Deady of the Circuit Court for the District

of Oregon, construing this section, said:

"NotAvithstanding the statute says that any per-

**son *in possession' of real property may maintain

"a suit to determine an adverse claim thereto, the

"better opinion is that the mere 'naked possession'

''is not suflicient, but the same must be accompanied

"by a claim of right or title."

Goldsmitli vs. GiUiland, 10 Saw., 606.

Mr. Justice Field in the Supreme Court, also con-

struing this section said: "We do not, however, un-

"derstand that the mere naked possession of the

"plaintiff is sufficient to authorize him to institute

"the suit, and require an exhibition of the estate of

"the adverse claimant, though the language of the

"statute is that 'any person in possession, by himself

" 'or his tenant may maintain' the suit. His posses-

"sion must be accompanied with a claim of right,

"that is, must be founded upon title, legal or equi-

" table, and such claim or title must be exhibited by

"the proofs, and perhaps, in the pleadings also, be-

"fore the adverse claimant can be required to pro-

"duce the evidence upon which he rests his claim of

"an adverse estate or interest."

Stark vs. Starrs, 6 Wall., 402.
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"Undoubtedly, as a foundation for the relief

"sought, the plaintiff must show that he has a legal

"title to the premises, and generally that title will

"be exhibited by conveyances or instruments of rec-

"ord, the construction and effect of which will prop-

"erly rest with the Court."

Holland vs. Challeyi, 110 U. S., 15.

In the case at bar plaintiff endeavored to show title

by the exhibition of the contract for a deed and the

deed from the locator. Since the deed was executed

and delivered after the institution of this action, of

course it could have no effect upon plaintiff's right

to maintain the same. The effect of the so-called

bond or contract for a deed alone is to be considered.

The contract was admitted over defendant's ob-

jection that it did not vest any such interest in the

property as would enable the plaintiff to maintain

the action, the Court remarking, "The statement of

"the contract is that they 'sell.' It is time they re-

" serve the further right to make conveyance by

"deed; but these parties went into possession under

"that contract" (p. 137).

This contract (Additional Trans., p. 3) recited

that Quint has contracted to sell to Hazelet and

Meals and that they have assigned to the Chisna

Company, "Now, therefore, in consideration of the

"said contract and for a valuable consideration to



''me in hand paid by the said party of the second

''part, I, the said party of the first part, hereby sell

"to the said party of the second part, the placer min-

"ing claim hereinafter described, and I do hereby

"agree to execute a lawful deed or deeds, convejdng

"said property to the said party of the second part,

"and to place the said deed in the hands of G. C.

"Hazelet, to be held by him in escrow, and to be by

"him delivered to the said party of the second part,

"Chisna Mining and Improvement Company, at any

"time on or after the 1st day of May, 1900; pro-

"vided, on said 1st day of May, 1900, the said party

"of the second part has on his part performed the

"terms and conditions of the above-mentioned con-

" tract and required therein to be performed by the

"said G. C. Hazelet and A. J. Meals, their heirs and

"assigns, in so far as said terms and conditions are

"subject to be performed prior to the said 1st day of

"May, 1900."

The contract with Hazelet and Meals was not in-

troduced in evidence, so that it is impossible to say

what was the condition precedent to conveyance, and

there is no evidence that the plaintiff was entitled to

a delivery of the deed at the time the action was in-

stituted. Hence it cannot be contended that its

possession was united with an equitable title to the

premises.

The only point then to be considered is the effect of

the contract itself to pass title. As was noted by the
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lower court the word "sell," in the present tense, is

used. But the instrument must be construed as a

whole, and it is manifestly an executory contract for

a deed not an executed conveyance.

In Ellis vs. Jeans, 7 Cal., 409, the Supreme Court

s?.y: "Baca executed and delivered to the Pattons

"and Lyon, an instrument binding himself to make

"a deed, upon the performance of the condition men-

"tioned. * * * Although the word 'sold' is

"positive and in the present tense, yet it must be con-

"strued with reference to the whole instrument.

ii* * * j£ ^jjg instrument be construed as a pres-

"ent conveyance, then the difference between it and

"the deed thereafter to be made, is too little to afford

"any protection or security to Baca. Besides this

"consideration, the parties call the paper 'this in-

" 'strument of writing,' while they call the convey-

"ance to be thereafter made a 'deed.' Another con-

"sideration is the fact that there are no express

"words defining the kind of estate intended to be con-

"veyed, whether for years, for life, or in fee simple.

'

' This would hardly have been the case, had the par-

"ties considered it a present conveyance.

"The case of Jackson vs. Myers, 3 John., 390,

"would seem to be a case in point. 'Baiters, for the

" 'consideration thereinafter mentioned granted,

" 'bargained, sold and conveyed, the premises to

" 'George Ludlow, to hold in trust for William and



" 'Gabriel Ludlow, their heirs and assigns forever;

" 'and Baiters covenanted to make a good and suffi-

" 'cient deed, by the first day of May following, in

** 'consideration whereof George Ludlow covenanted
'* 'that he and William Ludlow, or one of them,

" 'would assign bonds given by certain persons (and
" 'including the bond of Baiters to William Lud-
" 'low), to the amount of seventeen hundred pounds,

" 'and the parties mutually agreed to secure the said

" 'land and bonds, to be severally conveyed and as-

" 'signed, against all confiscations,' etc. The Court

"decided that this was an executory contract only,

"and in the opinion, say: 'The eases sufficiently es-

" 'tablish the rule of construction, that though a

" 'deed may in one part use the formal and apt words
" *of conveyance, yet, if from other parts of the

" 'instrument, taken and compared together, it ap-

" 'pears that a mere agreement for a conveyance was
" *all that was intended, the intent shall prevail.'

"

"The term 'sold,' it is said, indicates a consum-
"mated sale. But this word is not conclusive. (An-

''derson vs. Read, 106 N. Y., 344, 345.) In McLaug-

"lin vs. Piatti, 27 Cal., 458, the agreement was, that

"in consideration of a certain sum, the receipt of

"which was recited, the owner 'granted, bargained

" 'and sold' the property to the buyer, yet it was held

"to be a mere agreement to sell. And in the Elgee
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''Cotton Cases, 22 Wall., 180, the language was even

*' stronger."

Blackwood vs. Cutting Packing Company, 76

Cal., 212.

See, also,

Kelly vs. Dooling, 23 Ark., 582.

From the premises the conclusion is obvious, that

at best the plaintiff showed that it was in possession

without title, legal or equitable, and upon such show-

ing the defendants should not have been compelled

either to plead or prove the nature of their claim and

title in and to the property in controversy, and that

the Court erred in denying defendant's motion for

a non-suit and in entering a decree in favor of plain-

tiff and against defendants.

Wherefore it is respectfully submitted that the

judgment and decree of the District Court be re-

versed.

WiN^N & Shackleford,

Thomas H. Breeze,

Campbell, Metson & Campbell,

Solicitors for Appellants.
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STATEMENT OF THE CASE.

This action was brought in the United States District

Court for the District of Alaska, Division Number One,

by the appellee, a private corporation, to quiet its title to

the "Viola" placer mining claim, on the Chisna River,

in the District of Alaska, and to enjoin the appellants

from entering upon the same. The complaint alleged

present possession of the "Viola" claim by plaintiff, and

possession by plaintiff and by its grantor for more than

twenty months prior to the commencement of the action;

that the defendants claimed an estate or interest in the



mine adverse to the plaintiff, and that such estate or in-

terest was without right; that the defendants, in pur-

suance of such claim, were preparing to enter upon the

mine and carry off the gold therefrom (Tr., pp. 3-8). The

defendants denied all of these allegations in their answer,

and, by reason of a subsequent location of the property,

themselves claimed the right to its possession (Tr., pp.

11-18). To this answer the plaintiff filed a reply, and

upon the issues made by these pleadings a trial was had

before the Court and a jury. The jury rendered a special

and general verdict in favor of the plaintiff (Tr., p. 21).

Following the verdict of the jury, the Court made its find-

ings that:

"Frederick Quint, the plaintiff's grantor, entered into

" possession of the 'Viola' placer claim and premises

" described in the complaint on or about the 22nd day of

" July, 1899, then and there making a valid location of

" said placer claim in accordance with the laws govern-

" ing the manner of making and appropriating mining

" locations on mineral lands upon the unclaimed public

" domain in the District of Alaska. That the said Fred-
'

' erick Quint, plaintiif 's grantor, for a valuable consider-

" ation, delivered to the plaintiff the possession of the

" said "Viola" placer mining claim under and by the

" written contract with the plaintiif dated January 8,

" 1900, and plaintiff has ever since remained in the pos-

" session of the same, or the greater part thereof, and is

" lawfully in the possession of the same and entitled to

" hold said placer claim as against the said defendants,

'

' and each of them, or others holding under them or each

" of them." (Tr., p. 24.)
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A decree was accordingly entered (Tr., pp. 25-28). This

appeal is from that decree.

There is no dispute about the facts. Possession of

the mine by the plaintiff, under a proper location,

is conceded. The four assignments of error, relied

upon for a reversal (Appellants' Brief, pp. 3, 4), are

based upon the single proposition that plaintiff did not

have, at the time of the commencement of the action, such

possession of the "Viola" claim as entitled it to bring

and maintain the action.

ARGUMENT,

FIRST.

THE ACTUAL. POSSESSION OF THE "VIOIiA" CLAIM BY THB
PLAINTIFF, AT AND BEFORE THE TIME OF THB COM-
MENCEMENT OF THE ACTION, WAS OF ITSELF SUFFICIENT
TO ENTITLE IT TO BRING AND MAINTAIN THIS ACTION
AGAINST THE DEFENDANTS, WHO WERE MERE TRES-
PASSERS OR INTRUDERS.

The decree in this cause follows the findings of the

Court, which are based on those of the jury. The jury

found that plaintiff's grantor had done all the acts re-

quired by the statute to make a. valid location of the

"Viola" claim, and that the plaintiff, and its grantor,

had been in posession thereof since its location. (Besides,

without reference to the question of conveyances, the jury

found generally for the plaintiff'.) The evidence estab-

lished that Frederick Quint, the plaintiff's grantor, lo-

cated the mine on July 18, 1899 (Tr., pp. 53, 54, 95) ; that

since that time he and the plaintiff had been in possesion

thereof and had done the requisite work thereon. De-

fendants did not claim to have made a location of the



ground embraced by the "Viola" until June 20, 1900

(Tr., p. U).

The action was not, as ai)pellants say (App. Br., p. 4),

" instituted, maintained and prosecuted under the pro-

" visions of Section 475 of the Alaska Code of Civil

•' Procedure". It is true, the action was in the form pro-

vided by that section, but, in the language of the learned

Judge of the Court below (Tr., p. 141) : "This is one of

" those actions under the Code to determine the parties'

" rights to mining property. It is neither the old action

" in equity, nor is it the equitable action under the Code
'

' to quiet title, although in the form of that action. One

" question that is to be determined in cases of this char-

" acter, where the action is brought for the possesion of

'

' mining property, is. Who is entitled to possession f " In

this statement the Court but followed all the adjudged

cases and the provisions of Section 910 of the Revised

Statutes of the United States

:

"No possessory action between persons, in any
Court of the United States, for the recovery of any
mining title, or for damage to any such title, shall be

affected b}^ the fact that the paramount title to the

land in which such mines lie is in the United States,

but each case shall he adjudged by the law of pos-

session."

In no one of the three cases cited by appellants in

support of their contention. Goldsmith vs. Gilliland, 10

Sawy. 606; Stark vs. Starrs, 6 Wall. 402, and Holland vs.

Challen, 110 U. S. 15, were the defendants mere tres-

passers without any right or show of title, as are the de-

fendants in the case at bar.



That the defendants were mere trespassers, we respect-

fully refer to the case of Aurora Hill Con. Min. Co. vs.

85 Min. Co., 34 Fed. 515, in which the Court said

:

"Defendants were trespassers—mere intruders—
upon plaintiff's lawful possession when they at-

tempted to relocate this mine. Having no right to

enter upon that possession, they could initiate no
right in themselves by their attempted relocation of

the mine."

See also

North Noonday Mining Co. vs. Orient Mining Co.,

11 Fed. 125.

As against these defendants, then, who ivere mere in-

truders, or trespassers, and who had no color, or right, of

title in the mine, the plaintiff, being in the actual posess-

sion thereof, at and before the time of the commencement

of the action, had, we submit, the undoubted right to bring

and maintain this action. To this effect we find an un-

broken line of authorities. We respectfully call attention

to a few of the cases.

In Haws vs. Victoria Copper Mining Co., 160 U. S. 303,

at pp. 316 and 317, the Supreme Court said:

"The elementary rule is that one must recover on
the strength of his own and not on the wealaiess of

the title of his adversary, but this principle is subject

to the qualification that possession alone is adequate
as against a mere intruder or trespasser icithout even
color of title, and especially so against one who has
taken possession by force and violence. This ex-

ception is based upon the most obvious conception of

justice and good conscience. It proceeds upon the

theory that a mere intruder and trespasser cannot
make his wrongdoing successful by asserting a flaw



iu the title of the oue agaiust whom the wrong has

been by him committed. '

'

In Chri.sti^ vs. Scott, 14 How. 282 (U. S.), there was

an ai)i)eai from the United States District Court for

the District of Texas in an action of trespass. The action

was brought to try the title to the property iu dispute.

The Court said:

"Tlie inaxiiii that the plaiutilf must recover on

the strength of his own title, and not on the weak-
ness of the defendant's, is applicable to all actions

for the recovery of property. But if the plaintiff had
actual prior possession of the land, this is strong

enough to enable liim to recover it from a mere tres-

passer, uho entered without title."

In Parley's Park Silver Mining Co. vs. Kerr, 130 U. S.

256, at page 260, the Supreme Court of the United States

said:

'

' The first issue to be determined is, whether
the complaint is sufficient to authorize the admission

of evidence impeaching the validity of the patent, or

to sustain a judgment annulling it. This question

was directly presented in the case of Ely vs. New
Mexico and Arizona Railroad Co., recently decided

by this Court, 129 U. S. 291. That was an action com-
menced in a territorial court under the statutes of

that Territory, almost literally the same as the

statutes of Utah, under which this action arose, and
the prayer for relief was precisely the same in both

complaints. The Court held in that case that the rule

enforced in the Circuit and District Courts of the

United States, that a bill in equity to quiet title or

remove clouds must sliow a legal and equitable title

in the plaintilf, and set forth the facts and circum-
stances on which he relies for relief, does not apply to

an action in the territorial court founded upon ter-

ritorial statutes, which unite legal and equitable rem-
edies in one form of action. The complaint i)i the



present case, in comi)liance with the requirements of

the Practice Act of Utah Territory, states in concise

language the two ultimate facts, upon ivhich the claim

for relief depends, that the plaintiff is in possession

of the property, and that the defendant claims an in-

terest or an estate therein adverse to him. These are

sufficient to require the nature and character of the

adverse claim on the part of the defendant to he set

up, inquired into, and judicially determined, and the

question of title finally settled."

The facts of the case at bar bring it clearly within the

foregoing rule announced in Parley's Park Silver Mining

Co. vs. Kerr. Section 1 of the Alaska Code of Civil Pro-

cedure (31 U. S. Stat, at L., pp. 333, 334), provides that:

"The distinction between actions at law and suits

in equity, and the forms of all such actions and suits,

are abolished, and there shall be but one form of

action for tlie enforcement or protection of private

rights and the redress or prevention of private

wrongs, which is denominated a civil action,"

Further, the complaint in the case at bar alleges the

possession of the plaintiff, and that the defendants claim

an interest in the "Viola" adverse to it.

In Meydenbauer vs. Stevens et al., 78 Fed. 787, the

Court, in charging the jury, said:

"When a person in actual and bona fide possession

of a piece of government land is ousted or rejected

therefrom by one who, without any color of right or

title, and acting as a naked intruder or trespasser,

enters thereon, and ejects the first occupant, the lat-

ter lias the right to recover possession, regardless of

any defects in his title. If you find from the evidence

that tlie plaintiff was in the actual possession of the

ground in dispute, and that the defendants, without

color of right or title, but as mere intruders or tres-

passers, ousted the plaintiff therefrom, the latter is

entitled to your verdict, altliough his location may



have beeu defective. * * * The theory of the rule

is that the wrongdoer cannot attack the title of his

adversary, and thereby sustain his own wrongdoing. '

'

in Enfjlisli et al. vs. Johnson et al., 17 Cal. 107, suit for

possession of certain mining claims was brought. The

Court said (i). 115)

:

"The main question in this case arises upon the

instructions given by the Court upon the trial. The
Court charged the jury, in effect, that possession

taken, without reference to mining rules, of a mining
claim was sufficient, as against one entering by no

better title, to maintain the action; and further, that

this possession need not be evidenced by actual in-

closures, but 'if the ground was included within dis-

tinct, visible and notorious boundaries, and if the

plaintiffs were working a portion of the ground with-

in those boundaries', this was enough as against one

entering without title. We see no objection to this

ruling. In the late case of Attwood (& Wcdsh vs. Fri-

cot et al. we lay down some rules on this general

subject. The taking up of mineral land in pursuance

of the mining regulation of the vicinage gives pos-

sessory title to the claims, just as an entry in the

land office, or the following of the prescribed rules

given by statute, gives a possessory title to public or

agricultural land. * * * If as we held in the case

of Attwood S Walsh vs. Fricot et al., the party en-

tered under written claim or color of title, his pos-

session, except as against the true owner or a prior

occupant, would be good to the extent of the whole
limits described in the pai)er, though the possession

be only a part of the claim.
'

'

In McGovern et al. vs. Mowry, 91 Cal. 383, plaintiffs

brought suit against defendant to quiet their title to cer-

tain property. The Court said (p. 384)

:

"His contention is, that it is incumbent upon the

plaintiff' in a suit of this character to establish a per-

fect title of record or by prescription, whether the de-



fendant has any title or not, and that on the failure

of such proof by the plaintiff, the action should be

dismissed. Counsel for respondents claim, on the

contrary, that actual possession under claim of

ownership is suffcient evidence of title in the plain-

tiiT as against a trespasser or one who establishes no
title in himself. * * * j-z^g plaintiff luas in the

actual possession and occupation of the premises at

and for a long time before the commencement of this

action. This was suffcient to enable him to maintain

an action to quiet title against anyone ivho, like de-

fendant, never had any title, but claimed to have
title to the premises."

A case resembling the case at bar is

Wilson et al. vs. Triumph Consol. Min. Co., 56 Pac.

300 (Utah).

It was an action to recover possession of a mining claim.

The defendant had judgment, from which the plaintiffs

appealed. It appeared that the defendant was in posses-

sion of the ground in dispute, as the assignee of a person

holding a contract to buy the mining property. The

Court said:

"It is also contended that the lease, bond and con-

tract of sale by the administrator to the defendant

was improperly admitted in evidence, and did not

convey any right of possession. It appears that the

lease and contract of sale was made by the admin-

istrator to the defendant by the order of the Court

and by consent of all the heirs and parties interested

in the estate of J. F. Kappes, deceased, based upon
a ijroper petition, and that the defendant was in pos-

session thereunder, by consent of all the interested

parties. This, as against a stranger not claiming

under or through any party in interest, as icell as

against a trespasser, ivas a sufficient shouing of title

under which to justify possession."
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The Supreme Court of Oregou in C rutin Point Gold

Min. Co. vs. Crismon, 65 Pac. 87, held that a plaintiff in

possession could, even under section 504, maintain an

action to quiet title (p. 88) :

"It is next contended that the plaintiff's remedy
is in ejectment, and not by a suit in equity. The evi-

dence shows, however, and the Court below found,

that the plaintiff was in the actual possession of the

claim in controversy at the time of the commencement
of the suit, and under Section 504 of the statute it was
entitled to resort to a Court of equity to determine

an adverse claim thereto, and quiet its title."

In Blair vs. Hemphill, 82 N. W. 501, at page 503, the

Supreme Court of Iowa said:

"A Court of equity, in the absence of statute, has

inherent power to remove a cloud from the title of

real estate at the suit of one in possession."

See also

:

Burt vs. Panjaud, 99 U. S. 180, 182

;

Oolagah Coal Co. vs. McCaleb, 68 Fed. 86;

Union M. & M. Co. vs. Warren, 82 Fed. 519

;

Wilson vs. Fine, 14 Sawj. 33, 35, 38

;

Turner vs. Aldridge et al., 1 McAll. 229;

Brand et al. vs. U. S. Car Co., 30 So. 60, 61;

Prizer vs. Taylor, 44 Pac. 902, 903

;

Ramus vs. Humphreys, 65 Pac. 875;

Zilmer vs. Gerichten, 111 Cal. 73, 76

;

Attwood et al. vs. Fricot et cd., 17 Cal. 37, 43;

Nagle vs. Macy, 9 Cal. 427;

Hutchinson vs. Perley, 4 Cal. 33, 34;

Bequette vs. Caulfield, 4 Cal. 278

;

Or. Ry. & Nav. Co. vs. Hertzhcrg, 37 Pac. 1019, 1021

;

Keith vs. Cheeny, 1 Or. 285, 287.
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The plaintiff in the case at bar, moreover, at the com-

mencement of the action (April 26, 1901), had, under

the contract between Quint and itself, a ** claim of right

'

' or title
'

', within the meaning of those words as used in

the cases of Goldsmith vs. Gilliland and Stark vs. Starrs.

It had, at that time, bi/ the terms of the contract, long been

entitled to the deed for the mine, which in the contract is

recited to have been placed in escrow. Ellis vs. Jeans,

7 Cal. 409, and Blackwood vs. Cutting Packing Co., 76

Oal. 212, the two cases cited by appellants, in this con-

nection, are in no wise in point. The former involved a

dispute between a person claiming as a grantee and per-

sons claiming as vendees, under one and the same person.

The latter case was an action for the price of apricots.

The question of the admissihility , or inadmissibility, of

the co)itract and deed (Plaintiffs' Exliibits "H" and "I,"

Add. Tr., pp. 3-9) in view of the fact that plaintiff had

actual possession of the mine, is of no consequence. Id

this connection, we respectfully call attention to the

case of

Morton vs. Folger, 15 Cal. 275.

In that case Field, C. J., delivered the opinion of the

Court, and at page 283 said

:

"But aside from all considerations of the grant,

the evidence was, prima facie, sufficient to go to the

jury, on the ground of the prior possession shown in

Sutter * * * As prior possession in the plaintiff

or his grantors is, of itself, sufficient to icarrant a
recovery, it would be strange if an unsuccessful at-

tem})t to add to it the additional weight of docu-
mentary evidence should operate to destroy its orig-

inal and legitimate effect."
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lu Burt c(- Brabb L. Co. /*•. Bailey, 6U S. W. 485, the

plaintiif was in possession of certain property under a

title bond. During the trial it offered in evidence two

deeds to the property, executed after the commencement

of the action, as was the deed in the case at bar. In the

Supreme Court the a])pellant raised the same objection

to the maintainance of the action as the appellants make

in the case at bar, to wit, that the title was not in the

appellees when the suit was brought. The Court said:

'•ft is also insisted that this action, which was
brought to perpetually enjoin appellant from cutting

the trees and quiet appellees' title to the property,

cannot be maintained because the title was not in ap-

pellees when the suit was brought. The facts in this

matter are these : On April 11, 1892, Bailey and wife

by deed conveyed the land to L. P. and S. G. Gar-

rison. On January 3, 1903, L..P. Garrison and wife

conveyed his interest in the land to S. G. Garrison,

On November 4, 1896, S. G. Garrison and wife

by deed conveyed the land to appellee Reuben Bailey,

and, there being a mistake in this deed, they made
another on June 28, 1897, to correct it. Both these

deeds, however, were made after the institution of

this suit on June 27, 1896. But appellee Reuben
Bailey testified without objection that at the time

the suit was brought he was in possession of the land,

holding it under a title bond from Garrison, and that

the deed was subsequently made, pending the action,

pursuant to the bond. The title bond is also recited

in the deed. Being in possession under an equitable

title, to protect his property from destriiction he

could certainly maintain an action in equity against

appellant, who had neither title nor possession."

If improperly admitted, Exhibits "H" and "I" were,

therefore, at most, harmless evidence. It is an established

rule, however, that a decree in equity uill not be reversed
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for error in admitting or rejecting evidence, where all

the circumstances shoiv that the result was not affected

thereby.

Hinds vs. Keith, 57 Fed. 10, 15;

Migeon vs. Montana Cent. Ry. Co., 77 Fed. 249, 251

Chapman vs. Yellow Poplar L. Co., 89 Fed. 903, 904

Louisville & N. R. Co. vs. White, 100 Fed. 239, 241

Lancaster vs. Collins, 115 U. S. 222, 227.

SEOOND.

THE ACTION OF THE COURT BELOW IN DENYING THE MOTION
OF THE APPELLANTS FOR A NON-SUIT WILL NOT BE
REVIEWED (SPECIFICATIONS OF ERROR III. APPELL-
ANTS' BRIEF, p. 4 ) .

In addition to what has been said, we respectfully sub-

mit that the order of the Court in denying the motion for a

non-suit will not be reviewed, under the rule that where the

defendant presents evidence after his motion for a non-

suit is denied, the order denying the motion ivill not he

reviewed. At the close of the plaintiff's case the defend-

ants made a motion for a non-suit (Tr., p. 141) ; the

motion was denied, and defendants thereupon offered evi-

dence in support of their case (Tr., p. 142). Under this

state of facts, we respectfully invoke the foregoing rule,

and in support thereof cite the following authorities

:

U. P. R. R. Co. vs. Callaghan, 161 IT. S. 91, 95;

U. P. R. R. Co. vs. Daniels, 152 U. S. 684, 687

;

Col. S P. S. R. R. Co. vs. Haicthorne, 144 U. S. 202,

206;

Detroit Crude Oil Co. vs. Grable, 94 Fed. 73, 76;

Chic. G. W. Ry. Co. vs. Healy, 86 Fed. 245, 248

;

U7iion Cas. d Surety Co. vs. Schwerin, 80 Fed. 638

;

MacLeod vs. Graven, 73 Fed. 627, 629

;
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A. T. d S. b\ Co. vs. Mijers, 63 Fed. 793, 795;

German Ins. Co. vs. Frederick, 58 Fed. 144, 148

;

S. P. Co. vs. Hamilton, 54 Fed. 468, 471.

Had the defendants desired to stand upon their motion

r'or a non-suit, they should not, after they made it, and

after it was denied, have offered any evidence in support

of their contention. Having, however, shown that their

claim to the i)roperty in dispute is based on a location,

of date a year subsequent to the location under which

the plaintiff held possession, they are in no position to

complain either of the order denying their motion for a

non-suit, or of the judgment.

In conclusion, we respectfully submit that this appeal

is devoid of merit. In no event are the defendants entitled

to the possession of the premises in dispute. They arc

mere intruders or trespassers ; they have not even shown

a color of right, or title, to the mine ; they are not seeking,

or even expecting, to recover on the strength of their

own right or title. On the other hand, there is the active

consent of Quint, the locator of the mine, to the possession

thereof by the plaintiff
;
Quint 's contract for, and deed of,

the mine to the plaintiff ; and, finally, plaintiff 's continued

possession of the ground in dispute.

It is respectfully submitted that the decree appeal«^d

from should be ajBfirmed, with costs.

John G. Heid,

E. S. PiLLSBURY and

PiLLSBURY, Madison & Suteo,

Attorneys for Appellee.

x^LFKED Suteo,

Of Counsel.



No. 873

IN THB

United States Cifcuit Court of Appeals

For The Ninth Circuit.

ROBERT FULKERSON et al.,

Appellants,

vs.

THE CHISNA MINING AND
IMPROVEMENT COMPANY

(a Private Corporation),

Appellee.

BRIEF FOR APPELLANTS IN REPLY.

Winn & Shackleford,

Thomas H. Breeze,

Campbell, Metson & Campbell,

Solicitors for Appellants.

PIRNAU FRCaS.





No. 873.

IN THE

United States Circuit €ourt of Appeals

for the nitttb Circuit

ROBERT FULKERSON et al.,

Appellants,

vs.

THE CHISNA MINING AND IMPROVE-
MENT COMPANY (a private corporation),

Appellee.

BRIEF FOR APPELLANTS IN REPLY.

May It Please the Court : The learned counsel for ap-

pellee contends that ''in no one of the three cases cited by ap-

"pellants in support of their contention * * were the de-

"fendants mere trespassers without any right or show of title,

"as are the defendants in the case at bar."

This statement is made at random and is not borne out by

the facts of those cases. The opinion in Goldsmith vs. Gilliland

was rendered upon demurrer to the bill. Of course the facts

alleged in the bill are deemed admitted, and the allegation was

"that the defendants claim an interest in three of said five-
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"eights adverse to the plaintiff, but in fact they have no interest

"therein, and their claim to that effect is illegal, wrongful and

"unjust."

Stark Z's. Starrs is squarely in point. The plaintiff claimed

title under a patent dated December 7th, i860; the defend-

ant under a patent dated December 8th, i860. In the case at

bar the plaintiff claims under a prior, the defendants under a

subsequent location. The defendant in that case, as in this,

contested the validity of the prior title, in that case success-

fully, in this case, so far as it has gone, unsuccessfully.

In all such cases the defendant either has or has not title. If

he have title the action cannot be maintained ; if he have not

the plaintiff is entitled to a decree establishing that fact. Coun-

sel's distinction does not distinguish ; in the action to quiet

title prosecuted and maintained under the Alaska Code the

plaintiff must show that defendant is "without any right or

"show of title" and that he himself has title. Proof that de-

fendant is without title does not excuse plaintiff from show-

ing title in himself.

Why does counsel style these appellants "mere trespassers,"

when the pleadings and proof show them to be out of posses-

sion? The reason is clear. Because he confuses this case and

the law applicable thereto, with actions and the law of eject-

ment. This confusion clearly appears from an examination of

the authorities which he cites to support his contention.

We will admit at the outset of our reply that one who has

been in quiet possession of land and has been ousted by a

mere intruder and trespasser "without any right or show of

title," may maintain an action to eject the trespasser, upon



proof of his prior quiet possession, and without showing title

in himself. The rule is obviously sound. And equally ob-

vious and axiomatic, we contend, is the rule that he alone

who has title, may quiet title. The contention that one who

has not title may maintain an action to declare that title is not

in the defendant, and to quiet a title with which he is not in-

vested, is surprising ; that the defendant can be estopped from

asserting title to the land by a decree entered in the suit of

one who has no title in himself, is beyond our powers of com-

prehension.

It was uniformly held under ecjuity practice that one

could not maintain an action to quiet title, until he had estab-

lished title in himself in an action at law.

"The general principles of equity jurisprudence, as ad-

"ministered both in this country and in England, permit a bill

"to quiet title to be filed only by a party in possession against

"a defendant who has been inefifectually seeking to establish

"a legal title by repeated actions of ejectment, and as a pre-

"requisite to such bill it was necessary that the title of the

"plaintiff should have been established by at least one suc-

"cessful trial at law."

Wehrman vs. Conklin, 155 U. S. 314, 321.

"The general rule is that a Court of equity has no jurisdic-

"tion to establish by its decree the title to lands, its jurisdiction

"being limited to an interposition to quiet the possession of

"a party after his title has been determined by a Court of law.

" * * 'pj.jg principle upon which Courts of equity inter-

"posed to quiet the title was that judgments in ejectment not

"being conclusive, and operating only to transfer the

"possession, without conclusively settling the title, a



"Court of equity, after the title had been satisfactorily de-

"termined by actions at law. would interpose to put an end to

"further liti^^ations.—the Court, assuming that the complain-

"ant's legal title had already been determined at law, inter-

"vened to prevent a litigation which had become vexatious

"and oppressive, because unnecessary and unavailing. A prior

"determination of the title in one or more actions at law is,

"therefore ordinarily a condition precedent to the filing of

"the bill. * * * But. at whatever period of time the

"trial of title was had, it was the settled doctrine that the title

"must be determined at law or by an action, before the Court

"w'ould undertake to quiet the possession, unless the right

"to such a trial ^<^as w^aived."

American Dock and Improvement Co. vs. Trustees, 37

N. J. Eq. 266, 271.

The trial of title at law was also an essential prerequisite to

the maintenance of the cognate equitable action to remove a

cloud.

"A bill quia timet, or to remove a cloud upon the title of

"real estate, differed from a bill of peace in that it did not

"seek so much to put an end to vexatious litigation respect-

"ing the property, as to prevent future litigation by removing

"existing causes of controversy as to its title. It was brought

"in view of anticipated wrongs or mischiefs, and the jurisdic-

"tion of the Court was invoked because the party feared future

"injury to his rights and interests. Story's Equity, section 826.

"To maintain a suit of this character it was generally neces-

"sary that the plaintiff should be in possession of the property,

"and. except, when the defendants were numerous, that his



"title should have been established at law or be founded on

"undisputed evidence, or long continued possession."

Holland vs. Challen, no U. S. 15. 20.

As counsel for appellee points out the distinction between

actions at law and in equity is abolished by the Alaska Code

of Civil Procedure- (Sec. i.) Undoubtedly under its provi-

sions, title may be established and relief quieting title or re-

moving a cloud may be obtained in one action, as is common-

ly done in all code States. {Lux vs. Haggin, 69 Cal. 255,

284.) But the rule that title must be proven before the plain-

tifif can maintain his action quia timet still obtains.

"Under the jurisdiction and practice in equity, independent-

"ly of statute, the object of a bill to remove a cloud upon title,

"and to quiet the possession of real estate, is to protect the

"owner of the legal title from being disturbed in his posses-

"sion, or harassed by suits in regard to that title, and the bill

"cannot be maintained without clear proof of both possession

"and legal title in the plaintiff."

Frost I's. Spitlcy, 121 U. S. 552, 556.

"Those only who have a clear, legal and equitable title to

"land, connected with possession, have any right to claim the

"interference of a Court of equity to give them peace or dis-

"sipate a cloud on the title."

Orton vs. Smith, 18 How. 265.

See also Dick vs. Foraker, 155 U. S. 404, 414.

Wt believe that we have conclusively shown that at equity

the rule was that only one who had title in himself could

maintain the action to quiet title or question the validity of a

title to the land asserted by another. Also we have shown

by direct decisions construing a statute of identical language
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with that at bar that the rule as to title has not been changed.

But the appellee contends that there is an exception as to min-

ing locations arising out of section 910 of the Revised Stat-

utes.

This section provides that "No possessory action between

"persons, in any Court of the United States, for the recovery

"of any mining title, or for damage to any such title, shall

"be affected by the fact that the paramount title to the land

"in which such mines lie is in the United States, but each case

"shall be adjudged by the knv of possession."

But this statute does not give the right of action to one in

bare possession, but to one in possession under a location.

The location effected and maintained under the statutory re-

quirements, confers a possessory title subject to the paramount

title in the United States. The object of the statute is to ob-

viate the contention that location and possession do not con-

fer title, but that title is in the United States. The enactment

of the statute is a recognition of the rule for which we con-

tend ; had the general rule been as appellee contends the enact-

ment of the statute would have been an idle act.

"It should be borne in mind that before the enactment of

"any statute recognizing and regulating his possessory rights

"the mining locator, as between himself and the United States,

"was technically a mere trespasser upon the public domain;

"and that even although he might have conformed in his lo-

"cation to the rules and customs adopted in the mining dis-

"trict in which his claim was situated, yet. so far as any legal

"right existed to hold his claim against a newcomer, that

"right rested upon possession merely ; hence the statute."

Duggan vs. Darey, 26 N. \\\ 887, 890.



"Section 910 Rev. St. U. S. provides that no possessory

"action between parties in any Court of the United States for

"the recovery of any mining title, or for damages to any

"such title shall l)e affected by the fact that the paramount

"title to the laml in which such mines lie is in the United

"States; but each case shall be adjudged by the law of pos-

"session. The cause now on trial is a possessory action, with-

"in the purview of this statute. The efifect of the statute is

"to leave the United States entirely out of consideration in

"actions of this kind. The position of the government is

"one of neutrality and neither party can take advantage of

"the paramount title of the United States, either to sustain

"his own title or defeat that of his adversary. The law of

"possession mentioned in this section is that the prior location

"and occupation carry ivith them the prior and better right."

Meydenhauer I's. Stevens, 78 Fed. 787, 793.

These authorities are conclusive that under the facts of the

case at bar Quint, a locator, had sufificient title to enable him

to maintain this action, but the plaintiff having but bare pos-

session and not being invested with either legal or equitable

title by and from Quint cannot maintain it.

We will now proceed to an examination of the authorities

cited by appellee in support of its contention.

The case upon Avhich counsel principally relies, and the only

one cited by him on argument is Parley's Park Silver Mining

Co. vs. Kerr (130 U. S. 256.) There the Supreme Court say:

"The suit was founded upon Sec. 1479. Compiled Laws of

"Utah, Sec. 254 of the Practice Act, which is as follows: 'An

" 'action may be brought by any person in possession by him-

" 'self or his tenant, of real property, against any person who
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" 'claims an estate or interest therein adverse to him, for the

" 'purpose of determining such adverse claim, estate or in-

" 'terest.'

"The complaint sets forth the cause of action in the very

"terms of this section, alleging, in effect, that the plaintiff is

"owner subject only to the paramount title of the United

"States, and in possession of the lands in question ; that the

"defendant claims an adverse interest or estate therein; that

"the said claim is without legal or equitable foundation and

"void ; and that it is a cloud on plaintiff's title, embarrasses

"him in the use and disposition of the property and depreci-,

"ates its value.'' The facts agreed upon by the parties and

adopted by the Court as findings were that the plaintiff had

title as mesne grantee of the original locator and that at the

time of the commencement of the action the plaintiff had no

actual possession of the premises in question. However it was

held that he had constructive possession. The only question pre-

sented was whether it was such possession as would entitle

plaintiff to maintain the action under the Utah statute. The

question of title as a prerequisite to tlie maintenance of the

action was not presented. And the Court say: "The com-

"plaint in the present case, in compliance with the requirements

"of the Practice Act of Utah Territory, states in concise lan-

"guage the two ultimate facts, upon which the claim for relief

"depends, that the plaintiff is in possession of the property, and

"that the defendant claims an interest or an estate therein ad-

"verse to him. These are sufficient to require the nature and

"character of the adverse claim on the part of the defendant

"to be set up, inquired into, and judicially determined, and

"the question of title finally settled."



These were the ultimate facts upon the questions presented.

But to hold this to be authority that title need not be united

with possession to enable one to maintain the action under

this and similar statutes is to hold that the Supreme Court of

the United States, without a reference thereto, overruled the

authority of Ortoii tx Smith, Stark 7's. Starrs, Holland I's.

Challcn and Frost vs. Spitley and again reverted to the old rule

in Dick vs. Foroker without even passing reference to this

case.

The case of Crown Point Gold Mining Co. vs. Crismon (65

Pac. 87), decided by the Supreme Court of Oregon, in no

ways conflicts with the interpretation placed upon the statute

by the Federal Courts in Goldsmith z's. GillHand and Stark Z's.

Starrs. In that case a locator marked the boundaries

six months after location, but before a subsequent loca-

tion by another person. It was held that the mark-

ing constituted a valid location and that the person subse-

quently locating could not raise the objection that the marking

had not been made at the time of the prior location. The lan-

guage cited by counsel is used, but not to like purpose. The

plaintiff had both title and possession. The defendant con-

tended that plaintiff's remedy was ejectment, but the Court

held that being in possession he was within the provisions ot

Sec. 504 of the Laws of Oregon. The question whether he

could maintain the action not having title zi<as not presented,

for the Court had previously held that he had title.

The cases of Christy z's. Scott i 14 How. 282), Haws z's.

Victoria Copper Mining Company (160 U. S. 303), Aurora

Hill Consolidated Mining Co. vs. 85 Mining Co. (34 Fed.

515), Wilson T's. Triumph Consolidated Mining Co. (56 Pac.
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30o). Meydenhaucr vs. Stevens (78 Fed. 787), were all actions

in ejectment and establish the proposition which we admit,

that one entitled to mere possession who has been ousted by

a trespasser without right may maintain an action of eject-

ment.

English vs. Johnson (17 Cal. 107), is authority to the same

effect, and it further appears that the plaintiff had possessory

title under a location.

In McGovern vs. Mowry (91 Cal. 383), the language omit-

ted by counsel where the asterisks appear, is highly important

:

"The possession of real estate is prima facie evidence of the

"highest estate in the property, to-wit, a seisin in fee {Hill

vs. Draper, 10 Barb. 458)."

In that case the appellant attacked the findings on the ground

"that there was no evidence that plaintiffs were the owners

"of the land" ; the Court held that they had shown prima facie

title. In the case at bar the effect of a prima facie showing of

title from possession was avoided by the plaintiff itself, by sub-

sequently introducing the deed and contract for a deed in its

endeavor to prove its title.

Burt vs. Panjaud (99 U. S. 180), was an action of eject-

ment. Oolagah Coal Co. z-s. M'Caleb (68 Fed. 86). was an

action to enjoin a trespass, and it was there held that when the

title is in doubt, equity will enjoin trespass pending its de-

termination. In Union M. & M. Co. vs. U^arren (82 Fed.

519), the only point decided was that it is not necessary to

allege specifically the nature of plaintiff's title in an action to

quiet title, but that it is sufficient to allege simply that the plain-

tiff is the ozcner and in possession. Turner z's. Aldridge (l

McAll 229). was an action of ejectment, as was also Wilson vs.
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Fine (14 Sawy. 33.) In Brandt 7's. II. S. Car Co. (30 So. 60),

it was held that one in peaceable possession, under claim of

oicncrshif^ could maintain the action to quiet title. The decision

was based on and involves tlie construction of the Alabama stat-

ute. In Prizcr vs. Taylor (44 Pac. 902), it was held that one in

quiet possession, under color of title might maintain the action.

In Ramus z's. Humphreys (65 Pac. 875), the plaintiff was

invested with title by adverse possession. Zilmer vs. Gerich-

ien (III Cal. jt,). Bcquettc vs. CaidHeld (4 Cal. 278), Hutch-

inson vs. Perley (4 Cal. 33), were actions of ejectment. Att-

wood vs. Fricot {ly Cal. 37), was an action for damages and

injunction, the defendant being in possession. Nagle vs. Macy

(9 Cal. 427), was an action to foreclose a mortgage. Oregon

Ry. & Naz'. Co. I's. Hcrtzhcrg (37 Pac. 1019), and Keith vs.

Cheeny (i Ore. 285), were actions to recover possession of

real property.

The only case cited by counsel which even colorably sus-

tains appellee's contention is Blair vs. Hemphill (82 N. W.

501), but that case is readily distinguished. The question of

lack of title in the plaintiff was not presented ; the question

was w'hether the action could be maintained against a lien-

holder. In that case a decision of the Supreme Court of the

same state (Iowa) stating the rule for which we contend is

cited approvingly: "In Wood vs. Broivn, 104 Iowa 124, the

"action was to quiet title against a mortgage lien; and plain-

"tiff was not successful, so far as appears, only through fail-

"ure to prove title on his part."

So far we have cited none but federal authorities in sup-

port of our position. We desire to refer the Court to 17

Ency. PI. & Pr. 300. Title "Quieting Title, Removal of Cloud,"
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where it is said, citing numerous authorities : "A bill to quiet

"title or remove a cloud cannot be maintained by anyone who

"is not interested in the title. The plaintiff must have some

"title either legal or equitable, for it is a general rule that he

"must recover, if at all, upon the strength of his own title,

"and not upon the weakness of that of his adversary. Want

"to title in the plaintiff renders it unnecessary to examine that

"of the defendant."

Appellee contends that at most the introduction of the deed

and contract was harmless error, they not being essential to

sustain its case. Morton z's. Folgcr (15 Cal. 275). is cited

in support of this proposition. That was an action of eject-

ment. It is admitted that proof of prior possession in such

an action is sufficient to enable plaintiff to maintain it.

In Burt & Brabb Lumber Co. vs. Bailey (60 S. W. 485), it

was held that plaintiff being in possession under "a title bond"

had an equitable title and could maintain the action. But it

does not appear what were the terms of the "title bond." Un-

doubtedly by its terms it served to pass an equitable title. And

just as undoubtedly the contract for a deed in the case at bar

does not serve to pass any present title, either legal or equita-

ble. If the Chisna Company had performed the conditions

referred to in the contract undoubtedly it would be invested

with a present equitable title, but the evidence does not show

what were the conditions or if they had been performed. Be-

yond cj[uestion at the inception of this action the entire title,

legal and equitable, was in Quint and he was the proper party

plaintiff.

In conclusion we submit that if the decree herein had been

for the defendants, it could not operate to estop the plaintiff
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from commencing and maintaining a second similar action

when it should have become invested with title, and similarly

the decree herein cannot be pleaded in bar by the holder of

title in an action by these appellants against him for he is not

a party to the action. It must follow that the appellee failed

to allege or prove a cause of action entitling it to the relief

herein granted.

Respectfully submitted,

WINN & SHACKLEFORD,
THOMAS H. BREEZE,

CAMPBELL. METSON & CAMPBELL,
Solicitors for Appellants.
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Referring to the cases, cited by the appellee in its Open-

ing Brief, the appellants say: ''These authorities are

'
' conclusive that under the facts of the case at bar Quint,

" a locator, had sufficient title to enable him to maintain

" this action, but the plaintiff having but bare possession

'' and not being invested with either legal or equitable

'' title by and from Quint cannot maintain it." {Reply

Brief, p. 7.)

Aside from the fact, however, that appellee had posses-



sion of the property in dispute and that such possession

was sufficient to authorize it to bring and maintain this ac-

tion, Quint, who is by appellants conceded to have had a

sufficient title, had himself delivered possession of the

mine to the appellee. In this connection, the Court found

:

"2. That the said Frederick Quint, plaintiff's grantor,

" for a valuable consideration delivered to the plaintiff

" the possession of the said Viola Placer Mining Claim,

" under and by the written contract with plaintiff, dated

*' January 8, 1900, and plaintiff has ever since remained

" in the possession of the same, or the greater part thereof,

" and is lawfully in the possession of the same and entitled

*

' to hold said placer claim as against the said defendants,

' * and each of them, or others holding under them, or each

" of them." (Trans., p. 24.) (No attack is made upon

the findings.) The appellee, therefore, stood in the shoes

of Quint. If it is conceded that Quint could have brought

the action, then, we submit, it must follow that appellee,

Quint's grantee, can maintain the action. The appellants

cannot question the validity or the effect of the contract

between Quint and the appellee. That is a matter which

does not concern them. It is sufficient for the purposes of

the action that appellee had possession of the mine, by

and with the consent of Quint. Nor can the appellants

complain of the deed from Quint to the appellee. It did

not prejudice them. They were, under no circumstances,

entitled to the possession of the mine. To prove that the

decree in this action is wrong, the appellants must estab-

lish their own superior right or title to the mining ground,

embraced in the "Viola" claim: thev cannot seek a re-



versal in reliance upon an alleged weakness in the title

of the appellee.

The appellants say: "Why does counsel style these

appellants 'mere trespassers' when the pleadings and

proof show them to he out of possession!" (Appellants'

Brief in Reply, p. 2.) The answer is that the appellants

became trespassers—mere intruders—upon the appellee's

lawful possession when they attempted to relocate the

mine. (Aurora Hill Con. Min. Co. vs. 85 Mm. Co., 34

Fed. 515; Appellee's Opening Brief, p. 5.)

As pointed out in the Opening Brief (p. 4), the learned

Judge of the Court below properly held that in actions,

such as this, affecting the right to possession of mining

property, the one question that is to be determined is

''Who is entitled to possession"! It is obvious that, where

the appellee, as in the case at bar, is a mere locator, it can-

not have the absolute title to the mining property. That

remains in the United States, until it passes to the paten-

tee. It is for this reason that Section 910 of the Revised

Statutes of the United States provides that

*'No possessory action between persons, in any
Court of the United States, for the recovery of any
mining title, or for damage to any such title, shall

be affected by the fact that the paramount title to the

land in which such mines lie is in the United States,

hut each case shall be adjudged by the laiv of posses-

sion."

It is to be noted that none of the cases cited by the ap-

pellants involve the title to mining property. Further,

the appellants seem to fail to recognize that a locator has

a title by possession of a mining claim.

See Benson M. d 8. Co. vs. Alta M. & S. Co., 145 U. S.

428, 430.



In Lindley on Mines, Sec. 535, it is said

:

**As was said by the Supreme Court of Nevada,
the courts and the laws adapting themselves to the

necessity of the case, and governed by rules of com-
mon sense, reason and necessity, have universally

treated the possessory rights of the miner as an estate

in fee."

In the case of Tlie Niagara Consolidated Gold Mining

Co. vs. The Blinker Hill Consolidated Mining Co., 59 Cal.

612, the plaintitf brought an action to quiet title to certain

mining ground, and recovered a judgment against defend-

ant. The Court said:

"The case is brought up on three bills of excep-

tions. * * *

*'3. The third bill of exceptions presents two or

three points, the first of which relates to the admis-

sion in evidence of the deed under which plaintiff

claimed to have derived its title. The deed did not

describe the land in dispute, and was, therefore, in-

admissible as a muniment of title. But the plaintiff's

right to the property did not depend upon the deed,

and nris as good without it as with it. The title ivas

purely a possessory one, and the plaintiff having
proven possession of the mining ground, made out

all the title required by the law to entitle it to the

relief denumded. The admission of the deed in evi-

dence did not, therefore, injure the defendant in any
possible manner."

In the case of Prains et al. vs. The Pacific Gold and Sil-

ver Mining Co., 35 Cal. 30, the Court said:

"This action was brought under the two hundred
and fifty-fourth section of our Practice Act, to quiet

title to a quartz mining claim upon the public lands.

The plaintiffs, as appears by the complaint, claim

only a possessory title in or upon the public lands of

the United States, and the first question presented is,

whether such a claim or title is sufficient to authorize

an action by the party in possession under the same to
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determine the adverse title or claim of a party out of

possession. This has been frequently decided by this

Court in the affirmative, and we think correctly.

{Merced Mining Comimny vs. Fremont, 7 Cal. 319;

Smith vs. Brannan, 13 Cal. 107 ; Boggs vs. Merced
Mining Company, 14 Cal. 279; Curtis vs. Sutter, 15

Cal. 259; Head vs. Fordijce, 17 Cal. 149)."

The rule, contended for by the appellants, that joinder

of title and possession is necessary to maintain the Code

action to determine adverse claims to real property, and

the cases cited by them in both of their briefs in support

thereof, are applicable only in actions to quiet title to real

property, other than mining property, and also only in

states where the distinction between actions at law and

suits in equity is preserved. Goldsmith vs. Gilliland, 10

Sawy. 606, was an Oregon case. In Oregon the distinction

between actions at law and suits in equity is preserved;

tlie statute of Oregon provides that the action to quiet title

shall be by suit in equity {Hill's Codes, Sec. 504). Stark

vs. Starrs, 6 Wall. 402, was also an Oregon case. With

reference to Holland vs. Challen, 110 U. S. 15, and Frost

vs. Spitley, 121 U. S. 552, the Supreme Court of the

United States, in the case of Ely vs. Neiv Mexico etc. R. R.

Co., 129 U. S. 291, 292 (which was an action to quiet title),

said

:

"The judgment of the Supreme Court of the Terri-

tory of Arizona in favor of the defendants, upon their

demurrer to the complaint, proceeded upon the ground
that the complaint made out no case for equitable

relief, and therefore could not be maintained under
the opinions of this Court in Holland vs. Challen, 110

U. S. 15, 25, and Frost vs. Spitley, 121 U. S. 552, 557.

See also ^J^re vs. Steinbach, 127 U. S. 70. But each

of those cases came from a Circuit Court of the

United States, in which the distinction between ac-



tious at lair and suits i)i equity is preserved. The
present action, arising under territorial statutes, is

governed by different considerations."

As stated in the Appellee's Opening Brief (p. 7), in

Alaska there is no distinction between actions at law and

suits in equity.

The complaint in the present case is very similar to the

complaints in the cases of Ely vs. New Mexico S Arizona

R. R. Co., 129 U. S. 291, and Parley's Park Silver Min-

ing Co. vs. Kerr, 130 U. S. 256. We respectfully submit,

that, under the authorit^^ of all the cases cited in this and

in the Opening Brief of the appellee, the statement in

the comi^laint, and the proof at the trial of the

two ultimate facts, to wit: first, the possession

by a]3pellee, and, second, the adverse claim of interest or

of estate by the appellants, were sufficient to require the

nature and character of the adverse claim on the part of

the appellants to be set up, inquired into, and judicially

determined, and the question of title finally settled. The

appellee, having proven possession of the mining ground,

made out all the title required by law to entitle it to the

relief demanded. If there was error in admitting, either

the contract, or the deed from Quint to appellee, it could

not possibly have injured the appellants.

It is respectfully submitted that the trial Court was

manifestly right in rendering the decree in this cause.

John G. Heid,

E. S. PiLLSBUEY and

PiLLSBUEY, Madison & Suteo,

Attorneys for Appellee.

Alfeed Suteo,

Of Counsel.
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In the United States Circuit Court, in and for the Ninth

Circuit, Northern District of California.

ALBERT II. WAITE, \

PlaintilT, \

vs. 1

CITY OF SANTA CRUZ (a Corporation), I

Defendant, i

CITY OF SANTA CRUZ (a Corporation),!

DAVID C. CLARK, Mayor of said ) No. 12,094.

City of Santa Cruz, FRED R. WALTI,|

HENRY WILLEY, FRANK K. ROB-

ERTS, and JOHN B. MAHER, Mem-

bers of and Composing the Common
Council of said City of Santa Cruz,

Respondents.

Stipulation Concerning Record on Writ of Error.

It is hereby stipulated that the following papers shall

be certified by the clerk of the above-entitled Court to

the United States Circuit Court of Appeals, Ninth Cir-

cuit, and that the same shall constitute the record in the

said Court of Appeals, on the writ of error granted to

respondents from the order of the above-entitled court,

made and entered on the 29th day of July, 1902, granting

a peremptory writ of mandate in favor of the plaintiff

herein and against the respondents herein, to wit: The

Bill of Exceptions settled and filed herein on the 11th

day of August, 1902; Respondents' Petition for Writ of

Error and Supersedeas; Respondents' Assignment of

Errors on Writ of Error; Order Allowing Writ of Error;

Stipulation Waiving Bond on Writ of Error; Order Con-

cerning Bond on Writ of Error, all filed herein on the

11th day of August, 1902; Writ of Error and Citation



City of i^nnta Cruz et ah

granted and issued herein August 11th, 1902, and filed

herein with proof of service on the 12th day of August,

1902. .

Dated, San Francisco, August 18th, 1902.

THOMAS & GERSTLE,
Attorneys for Plaintiff.

LINDSAY & NETHERTON,

JAMES G. MAGUIRE,
Attorneys for Respondents,

[Endorsed]: Filed August 18th, 1902 Southard

Hoffman, Clerk. By W. B. Beaizlev, Deputy Clerk.

In the United States Circuit Court, in and for the Nitith

Circuit, Northern District of California.

ALBERT H. WAITE,
Plaintiff,

vs.

CITY OF SANTA CRUZ (a Corporation),

Defendant.

CITY OF SANTA CRUZ (a Corporation)

DAVID C. CLARK, Mayor of said

City of Santa Cruz, FRED R. WALTI, C ^o- 12,094.

HENRY WILi^/EY, FRANK K. ROB-
ERTS, and JOHN B. MAHER, as

Members of and Composing the Com-

mon Council of the said City of Santa

Cruz, and F. W. LUCAS, Treasurer of

said City of Santa Cruz,

Respondents.
^

Bill of Exceptions.

Be it remembered that on the 29th day of June, 1895,
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the plaintiff above named commenced an action at law

in the above-entitled court against the defendant City of

Santa Cruz (a corporation), to recover from said defend-

ant the sum of |23,100, gold coin of the United States,

with interest thereon from the 15th day of April, 1895,

and costs of suit, upon nine certain municipal bonds of

said defendant, and upon 282 interest coupons represent-

ing interest for one year upon as many municipal

bonds of said defendant,which said bonds and coupons

are more particularly described in the amended com-

plaint filed by said plaintiff in said action, a copy of

which is herein set forth; that on November 12th, 1895,

said plaintiff, by leave of Court, and upon stipulation of

counsel for said plaintiff and said defendant, filed an

amended complaint in said action, in the words and

figures following, to wit:

In the Circuit Court of the United States, in and for the Ninth

Circuit, Northern District of California.

ALBERT H. WAITE,
Plaintiff,

vs.

CITY OF SANTA CRUZ (a Corpora-

tion),

Defendant.

Amended Complaint.

Now comes the plaintiff, and filing this, his amended

complaint, alleges:
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That said plaiutiff was, at all times hereinafter men-

tioned, and still is, a resident and citizen of the State of

Massachusetts.

That said defendant was at all times hereinafter men-

tioned, and still is, a municipal corporation of the fifth

class, duly organized and existing under and by virtue

of a certain statute of the State of California, approved

March 1, 1806, entitled "An act to incorporate the town

of Santa Cruz," and also under and by virtue of a certain

statute of the State of California, supplemental to the

statute above-mentioned, approved March 11, 1876, and

entitled "An act to re-incorporate the City of Santa

Cruz."

That on and prior to the thirteenth day of March, 1894,

the said defendant had an outstanding indebtedness in

the sum of |360,000, evidenced by the bonds thereof, and

on said date the assessed valuation of all the taxable real

estate and personal property in said city was |3,907,404.-

00. ;

That on the day and year last aforesaid, the Mayor and

Common Council of the said city, pursuant to the pro-

visions of an act of the legislature of the State of Cali-

fornia, approved March 1, 1893, entitled "An act to

amend an act entitled 'An act to authorize the Common

Council, Board of Trustees, or other governing body, of

any incorporated city or town, other than cities of the

first class, to refund its indebtedness, issue bonds there-

for, and provide for the payment of the same (approved

March' 15, 1883),' " submitted to the qualified electors of

the said defendant corporation, at a special election duly
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called and held for that purpose, and called and held in

the same manner in which other elections are held in

such cities, the question of refunding the outstanding

indebtedness of the said defendant, as then evidenced by

the bonds thereof.

That the notice of such election recited the indebted-

ness to be refunded, together with the denomination,

character, time of payment, rate of interest, as well as all

other details of the bonds proposed to be issued.

That at such election, on the thirteenth day of March,

A. D. 1894, more than two-thirds of the qualified electors

of the said defendant voted in favor of refunding the

then outstanding indebtedness of the said defendant, as

evidenced by the bonds thereof, and assented to the exe-

cution and issue of the bonds and coupons hereinafter set

forth, and particularly described.

That thereafter, to wit, on the twenty-sixth day of

March, 1894, the said Mayor and Common Council passed

and adopted a certain ordinance for refunding its indebt-

edness, known and designated as "Ordinance No 320 of

the Common Council of the City of Santa Cruz."

That all acts, conditions, or things required by law to

be done precedent to the issue of the bonds and coupons

hereinafter mentioned, were properly done and approved

in legal and due form, as required by law.

That thereafter, to wit, on the sixteenth day of April,

1894, the said City of Santa Cruz, by its Mayor and city

clerk, thereunto duly authorized, executed three hundred

and sixty bonds or obligations, in the sum of one thou-

sand dollars each in gold coin of the United States, bear-
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iugi interest iu like gold coin at the rale of five per cent

per annum, said interest being payable annually.

That said bonds were of the character known as serials

one-fortieth of the principal thereof, to wit, the sum of

nine thousand dollars, being payable annually on the

fifteenth ddy of April, together with the said annual in-

terest on all outstanding bonds.

That said bonds were numbered consecutively from

one to three hundred and sixty, both inclusive, and were

divided into forty series, consisting of nine bonds each.

That the 'first series included the bonds numbered

from one to nine, both inclusive, a-nd each succeeding

series included the nine bonds numbered consecutively

after those included the next preceding series.

That the bonds included in the first series were made

payable on April 15th, 1895; and the remaining series

were made payable in consecutive order on the fifteenth

day of April in each succeeding calendar year thereafter;

until and including the year 1934.

That to each of said bonds were attached interest

coupons equal in number of years which the bond had to

run before its maturity executed by the defendant

through its Mayor and city clerk thereunto duly auliior-

ized.

That the nine bonds comprising the first series were in

the words and figures following to wit
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"Number. Dollars.

"
11,000.

"UNITED STATES OF AMERICA.

"State of California-

"Bond of the City of Santa Cruz. Refunding Gold Bond.

"Five per cent. Series 1.

"The City of Santa Cruz, a municipal corporation, in

the county of Santa Cruz, State of California, is indebted

to, and promises to pay to the bearer, for value received,

the sum of one thousand dollars (f1,000), gold coin of the

United States, on the fifteenth day of April, A. D. 1895,

with interest thereon, in like gold coin, at th<- rate of five

(5) per cent per annum, payable annually, on the fifteenth

day of April, of each calendar year, from the date hereof,

at the office of the city treasurer of said city of Santa

Cruz, on presentation and surrender of the proper in-

*^erest-bearing coupon hereto attached.

"And for the payment of the principal sum herein

named, and the interest accruing thereon, the said city

of Santa Cruz is held and firmly bound, and its faith and

credit, and all the real and personal property of said

city, are hereby pledged for the prompt payment of this

bond and interest at maturity.

"This bond is one of a series of bonds of like date, tenor

and effect, issued by the said city of Santa Cruz, for the

purpose of refunding the bonded indebtedness of said

city, and issuing bonds therefor, and providing for the

payment of the same under and in pursuance of and in

conformity with, the provisions of an act of the legisla-
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ture of the State of Califoruia, entitled 'An act to amend

an act entitled "An act authorizing the Common Council,

board of trustees, or other governing bodj of any in-

corporated city or town, other than cities of the first

class, to refund its indebtedness, issue bonds therefor,

and provide for the payment of the same" (approved

March 15, 1883),' approved March 1, 1893.

"And in pursuance of and in conformity with the con-

stitution of the State of California, and the ordinances

of the city of Santa Cruz, and in pursuance of and in

conformity with a vote of more than two-thirds of all

the qualified electors of the said city of Santa Cruz, vot-

ing at a special election duly and legally called and con-

ducted in said city as provided under said act, on Tues-

day, the thirteenth day of March, 1894, notice thereof

having been duly and legally given and published in the

manner as required by law, and after the result of said

election had been canvassed, found and declared in the

manner and as required by law.

"And it is hereby certified and declared that all acts,

conditions and things required by law to be done pre-

cedent to and in the issue of said bonds, have been

properly done, happened, and perforiived in legal and due

form as required by law. This bond ceases to bear in-

terest when due, unless presented for payment.

"In testimony whereof, the said city of Santa Cruz, by

its Mayor and Common Council, has caused this bond

to be signed by the Mayor of the said city of Santa Cruz

and attested by its said clerk, with the seal of said city
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attached, this sixteenth day of April, A. D. one thousand

eight hundred and ninety-four.

"[Seal] WM. T. JETEK,

"Mayor of the City of Santa Cruz.

"Attest:

"O. J. LINCOLN,

"City Clerk."

[Endorsed] : "Number , State of California.

The City of Santa Cruz. 1000 Dollars. Refunding five

per cent Gold Bond.

11,000. 11,000

"Series 1. Interest payable annually, April 15.

Principal due April 15, 1895.

"(Surcharged on face of bond) |1,000."

That the three hundred and fifty-one bonds comprising

the other thirty-nine series were in the same words and

figures, save and except the number of the bond, and the

date of the maturity thereof.

That the coupons maturing on April fifteenth, 1895,

attached to each of the three hundred and sixty bonds

aforesaid, were in the words and figures following, to wit:

"50. $50.

"The City of Santa Cruz will pay to bearer hereof, on

the fifteenth day of April, 1S05, at the office of the city

treasurer of said city, fifty dollars, gold coin of the
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United States for interest on refunding bonds issued six-

teenth day of April, A. D. 1894.

"No. .

"WM. T. JETER,

"Mayor of the City of Santa Cruz.

^'O. J. LINCOLN,

"City Clerk.

"(Surcharged of face of coupon): 1."

That before the delivery of the said bonds and coupons

as hereinafter alleged, the said defendant made provision

for the collection of an annual tax suflBcient to pay the

interest on the sum as it should fall due, and also pro-

vision to constitute a sinking fund for the payment of

the principal thereof, as it should fall due.

That ^id bonds and coupons were and are in the

form described in the said notice of the special election

of March 13, 1894.

That on or about the thirteenth day of April, 1894, the

said defendant, by its officers thereunto duly authorized,

for value received, delivered the said three hundred and

sixty bonds, with the coupons thereunto attached, to one

Walter Stanton, who afterwards, and before the matur-

ity thereof, sold and delivered to the plaintiff herein the

nine bonds of the first series, numbered from one to nine,

both inclusive, and two hundred and eighty-two of the

coupons maturing on April 1, 1895.

That said coupons so sold and delivered were the

coupons originally attached to and issued with the bonds

bearing the following numbers, to wit:
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Nos. 1 to fourteen (both inclusive).

Nos. 21 to 63 (both inclusive).

Nos. 69 to 182 (both inclusive).

Nos. 184 to 188 (both inclusive).

Nos. 201 to 207 (both inclusive).

Nos. 233 to 243 (both inclusive).

Nos. 245 to 252 (both inclusive).

Nos. 276 to 288 (both inclusive).

Nos. 294 to 360 (both inclusive).

That the said plaintiff ever since has been and now is

the lawful owner and holder of the said nine bonds and

the said two hundred and eighty-two coupons.

That on the sixth day of May, 1895, said plaintiff pre-

sented for payment, at the office of the city treasurer of

the said defendant, the nine bonds and the said

two hundred and eighty-two coupons, offering to

surrender said bonds and coupons upon payment of the

same.

That the said city treasurer of the said defendant

wholly refuses to pay said bonds, or the coupons so pre-

sented, or either or any of them, and stili refuses to pay

the same.

That no part of said bonds or of the interest due there-

on has been paid, and that there is now due and unpaid

to the plaintiff on said bonds and coupons, the sum of

twenty-three thousand one hundred dollars, in gold coin

of the United States, with interest thereon from the said

fifteenth day of April, 1895.

Wherefore the said plaintiff prays judgment against

the said defendant in the sum of twenty-three thousand
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one hundred dollars, gold coin of the United States, with

interest thereon from the fifteenth day of April, 1895, and

costs of suit.

CHICKERING, THOMAS & GREGORY, and

GERSTLE & SLOSS,

Attorneys for Plaintiff.

State of California,
I ss.

City and County of San Francisco,
j

Marcus S. Gerstle, being first duly sworn, says: That

he is one of the attorneys for plaintiff in the above-

entitled action; that he has read the foregoing complaint

and knows the contents thereof, and that the same is

true of his own knowledge, except as to those matters

which are therein stated on information and belief, and

as to those niatters, he believes it to be true; that the

said plaintiff is without the city and county of San Fran-

cisco, State of California, w^here said affiant resides, and

has his office; that said affiant is familiar with the facts

of the case; and for those reasons makes this affidavit on

behalf of said plaintiff.

MARCUS L. GERSTLE.

Subscribed and sworn to before me, this thirty-first day

of October, 1895.

MILTON S. LATHAM.

Notary Public in and for the City and County of San

Francisco, State of California.
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[Endorsed] : Due service by copy of the within

amended complaint this first day of November, A. D.

1895, is hereby admitted.

LINDSAY & CASvSIN,

Attorneys for Defendant.

JAMES G. MAGUIRE,

Of Counsel for Defendant.

[Endorsed] : ,Filed November 12, 1895. W. J. Costi-

gan, Clerk.

That thereafter, on the 7th day of September, 1896,

the defendant filed its ansvrer to said amended complaint

of plaintiff, denying certain allegations of said amended

complaint, and setting up certain aflflrmative defenses

to the cause of action in said amended complaint stated.

That thereafter, and prior to the 29th day of Septem*-

ber, 1898, said cause was tried by the Court upon the

issues made by said amended complaint and said answer,

a jury trial having been by the parties expressly waived

by stipulation in writing, duly filed, and on said 29th

day of September, 1898, the Court rendered its decision

in writing, namely: Its findings of fact and conclusions

of law in favor of the plaintiff and against the defendant

in said action, for the sum of |22,950, with interest there-

on from April 15th, 1895, and costs of suit taxed at

$685.50. A judgment was thereupon, on said 29th day of

September, 1898, entered upon said findings of fact and

conclusions of law, in favor of the plaintiff, and against

the said defendant.

Thereafter, such proceedings were had that on the

day of May, 1902, upon a mandate issued by the Unit-
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ed States Supreme Court, said judgment was vacated,

and said Circuit Court was ordered to enter a judgment

in favor of the paintiff and against the said defendant

in accordance with the directions of said United

States Supreme Court contained in said mandate; and

thereupon, on the 24th day of May, 190i2, the following

judgment was in accordance with said mandate of the

United States Supreme Court entered in said Circuit

Court in favor of the plaintiff and against the said de-

fendant:

Jn the Circuit Court of the United States^ in and for the

Ninth Circuit, Northern District of California.

ALBEKT H. WAITE, v

Plaintiff |

vs.
\ No. 12,094.

THE CITY OF SANTA CRUZ,

Defendants.

Judgment.

This cause came on regularly for hearing on May 7th,

1902, upon the motion of the plaintiff for judgment in

accordance with the directions of the mandate of the

Supreme Court of the United States filed and spread

upon the minutes of this Court, William Thomas, Esq.,

appearing as attorney for the plaintiff, and James G.

Maguire, Esq., appearing as attorney for the defendant.

The parties having, in open court, waived any findings

other than those already on file in the cause, and having

consented that judgment may now be rendered and en-
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tered herein upon the evidence heretofore taken in this

cause and in accordance with said mandate of the Su-

preme Court of the United States; and the plaintiff, hav-

ing moved that a judgment be entered on his behalf for

the following items, to wit:

On account of principal sued on .^17,600.00

Interest upon |9,0O0 thereof from April 15th,

1895, to May Tth, 1902, at five per cent per

annum 3,177.50

Plaintiff's costs incurred in this court to entry

of former judgment Septemer 15th, 1898. . 685.50

Plaintiff's costs incurred in the United States

Circuit Court of Appeals for the Ninth Circuit 4(27.80

Plaintiff's costs in the Supreme Court of the

United States 637.15

Clerk's accruing costs in this court 10.50

And the evidence and the consent of the parties and

the mandate of the United States Supreme Court being

fully considered, the Court now orders judgment to be

entered in accordance with such mandate for all the

items hereinabove set forth except the item of $427.80,

plaintiff's costs incurred in the United States Circuit

Court of Appeals for the Ninth Circuit.

Wherefore, by virtue of the law and the premises, it is

considered and adjudged that said Albert H. Waite,

plaintiff, have and recover from said The City of Santa

Cruz (a municipal corporation), defendant, the sum of

twenty thousand seven hundred and seventy-seven and

50-100 ^20,777.50) dollars, together with the said plain-
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tiff's costs and disbursements incurred in this action,

amounting to the sum of thirteen hundred and t^hirty-

three and 15-100 (1333.15) dollars.

Entered this 24th day of Mky, 1902.

SOUTHARD HOFFMAN,
Clerk.

A true copy.

Attest:

[Seal] SOUTHARD HOFFMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed] : Filed May 21, 1902. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

That thereajfter, en the 20th day of June, 190(2, said

plaintiff filed in said court and cause a duly verified peti-

tion in the words and figures following, to wit:

In the United States Circuit Court, in mvd for the Ninth Cir-

cuit, Northern District of California.

ALBERT H. WAITE,
Plaintiff

vs.

No 12,094.

CITY OF SANTA CRUZ (a Corpora^

tion).

Defendant

,

Petition for Writ of IVIandate.

The petition of Albert H. Waite, plaintiff herein, re-

spectfully shows:
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That on the 24th day of May, 10(>2, this Honorable

Court duly made and entered its judgment in favor of

plaintiff and against defendant for the sum of twenty

thousand seven hundred seventy-seven and 50-100 (20,-

777.50) dollars, as principal, and thirteen hundred thirty-

three and 15-100 (1333.15) dollars, as costs, making in the

aggregate the sum of twenty-two thousand one hundred

ten and 65-100 (22,110.65) dollars.

That said judgment remains in full force and effect, and

has not been stayed, and that no appeal has been taJken

therefrom.

That no part of said judgment has been paid.

That David C. Clark is the duly qualified and acting

Mayor of the City of Santa Cruz, defendant herein.

That Fred E. Walti, Henry Willey, Frank K. Roberts

and John B. M'aher are the duly qualified and acting

members of and compose the Common Council of the Cify

of Santa Cruz, defendant herein.

That F. W. Lucas is the duly qualified and acting

treasurer of the City of Santa Cruz, defendant herein.

That on the 2.i day of June, 1JM)2. said plaintiff de-

manded of said F. W. Lucas, as treasurer of said City of

Santa Cruz, the payment of said judgment, and offered

upon the payment of said judgment to surrender to said

Treasurer all of the bonds and coupons of said city of

Santa Cruz upon which said judgment was rendered.

That the said treasurer wholly refused to pay aaid

judgment, or any part thereof, and still refuses to pay

the same.

That said plaintiff is informed and believes that said
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treasurer has not in Ms hands sulficient funds belonging

to said city of Santa Cruz from which to pay said judg-

ment.

That before the delivery of the bonds and coupons upon

which said judgment was rendered, the said city of Santa

Cruz made provision for the collection of an annual tax

sufficient to pay said bonds and coupons as they should

fall due.

That said plaintiff is informed and belieyes that nO' an-

nual tax to provide funds for the payment of said bonds

and coupons has been levied by the Common Council of

said city of Santa Cruz, or by the Mayor and Common

Council of said city.

That on the 2d day of June, 1902, after having made the

demand upon the said treasurer as hereinabove set forth,

plaintiff demanded of David C. Clark, as Mayor of said

city of Santa Cruz, and of Fred R. Walti, Henry Willey,

Frank K. Roberts, and John B. Maher, as members of

and composing tJie Common Council of said city of Santa

Cruz, that the said Common Council, or the said Mayor

and Common Council of said city of Santa Cruz, should

levy a tax sufficient to pay the whole amount of said

judgment, together with interest thereon from the 24th

day of May, 1902.

That the said David C. Clark, as Mayor of said city

of Santa Cruz, and the said Fred R. Walti, Henry Willey,

Frank K. Roberts and John B. Maher, as members of

the Common Council of said city of Santa Cruz, wholly

refuse and each of them wholly refuses, to levy any tax

whatsoever for the purpose of paying said judgment, and
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the said Mayor and the said members of the Common

Council, each and all, still refuse to levy any tax for said

purpose.

That no part of said judgment has been paid, imd that

there is now due and unpaid to the plaintiff on said judg-

ment the sum of twenty-two thousand one hundred ten

and 65-100 (22,110.65) dollars, with interest thereon from

the 24th day of May, 1902.

That said plaintiff is beneficially interested in having

a writ of mandate issued by this Honorable Court, and

that he has no plain, speedy or adequate remedy in the

ordinary course of law.

Wherefore, the said plaintiff prays that a writ of man-

date issue out of this Honorable Court, directed to the

said defendants, city of iSanta Cruz, a corporation, David

C. Clark as Mayor of said city, Fred R. Walti, Henry

"Willey, Frank K. Roberts and John B. Maher, as mem-

bers of and composing the Common Council of said city,

and F. W. Lucas, as treasurer of said city, commanding

said city of Santa Cruz to pay to the said plaintiff the

sum of twenty-two thousand one hundred ten and 65-100

(22,110.65) dollars, with interest thereon from May 24th,

1902, and with costs of this proceeding, and commanding

said David C. Clark, as Mayor of said city of Santa Cruz,

or his successor in office, and said Fred R. Walti, Henry

Willey Frank K. Roberts and John B. MaJier, as mem-

bers of and composing the Common Council of said city

of Santa Cruz, or the successor or successors in office of

any op all of said members, and of said Common Council,

to levy and take other proper and necessary steps to col-
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lect a tax sufficient to pay the total amount of said judg-

ment, with interest thereon and with costs as aforesaid,

and commanding said F. W. Lucas, as treasurer of said

city of Santa Cruz, or his successor in office, to pay to said

plaintiff the total amount of said judgment, with interest

thereon, and with costs as aforesaid.

THOMAS & GERSTLE,

Attorneys for Plaintiff.

State of California,
[^

City and County of San Francisco.
J

William Thomas, being first duly sworn, says: That he

is one of the attorneys for the plaintiff in the above-enti-

tled ficiion; that he has read the foregoing petition and

knows the contents thereof, and that the same is true of

his own knowledge except as to those matters which are

therein stated on information nvA belief, and as to those

matters he believes it to be true; that the said plaintiff

is without the city and county of San Francisco, State of

California, where said affiant resides and has his office;

that said affiant is familiar with the facts of the case,

and for those reasons makes this affidavit on behalf of

said plaintiff.

WILLIAM THOMAS.

Subscribed and sworn to before me, this 19th day of

June, 1902.

[Notarial Seal] ALFEED A. ENQUIST,

Notary Public in and for the City and County of San Fran-

cisco, State of California.
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That thereupon there was issued by and out of said

court an alternative writ of mandate, in the words and
figures following, to wit:

UNITED STATES OF AMET^ICA.

Circuit Court of the United iStateSj Ninth Judicial Circuit,

Northern District of California.

ALBERT H. WAITE,
Plaintiff -

vs.

No. 12,001.

CITY OF SANTA CRUZ (a Corpora-

tion),

Defendant.

J

Writ of Mandate.

The President of the United States of America, Greet-

ing, to City of Santa Cruz, a Corporation, and to

David C. Clark as Mayor of said City of Santa Cruz,

and to Fred R. Walti, Henry Willey, Frank K.

Roberts and John B. Maker, as Members of and

Composing the Common Council of said Ciry of

Santa Cruz, and to F. W. Lucas, as Treasurer of

said City of Santa Cruz:

Whereas, it manifestly appears b}' the petition of the

said Albert H. Waite, the plaintiff, and the party bene-

ficially interested herein, that on the ^th day of May,

1902, this Court made and entered its judgment in favor

cf plaintiff and against defendant, for the sum of

twenty thousand seven hundred seventy-seven and

50-100 (20,777.50) dollars, as principal, and thirteen hun-
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(Trod thirtj-threc and 15-100 (1,833.15) dollars, as costs,

making in the ag'gregate tlio sum of twenty-two thou-

sand one hundred ten and Go-lOO (22,110.()5) dollars; that

said judgment remains in full force and effect, and has

not been stayed, and that no appeal has been taken

therefrom; that no part of said judgment has been paid;

that plaintiff heretofore demanded of said F. W. Lucas,

as treasurer of said City of Santa Cruz, the payment ol"

said judgment, with interest thereon from May 21th,

1002; that the said treasurer wholly refused to pay said

judgment or any part thereof, and still refuses to pay

the same; that said plaintiff heretofore, and after hav-

ing made such demand upon the said treasurer, de-

manded of said David C. Clark, as Mayor of said City of

Santa Cruz, and of said Fred K. Walti, Henry Willey,

Frank K. Koberts and John B. Maher, as members of

and composing the Common Council of said City of

Santa Cruz, that the said Common Council or the said

Mayor and Common Council, should levy a tax sufficient

to pay the whole amount of said judgment, together

.with interest thereon, from the 24th day of May, 1902;

that the said Mayor and Common Council have neglected

and refused to levy said tax; that there is now due and

unpaid to plaintiff on said judgment the sum of twenty-

two thousand one hundred ten and 65-100 (22,110.65)

dollars, with interest thereon from the 24th day of May,

1902; and that there is not a plain, speedy and adequate

remedy in the ordinary course of law.

Therefore, we do command you that immediately after

the receipt of this writ you do levy a tax sufficient to
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pay the whole amount of said judgment witli interest

thereon from .May 24h, lOO^, together with costs of this

proceeding, and tliat you do pay to said plaintiCf the

-ivhole amount of said judgment, witli interest thereon

from May 24tli, 1902, together witli costs of this proceed-

ing, or that you show cause before this Court, at the

courtroom thereof in the city and county of San Fran-

cisco, State of California, on the 14th day of July, 1902,

at the opening of Court on that day, whj- you have not

done so.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States this 20th day of June,

in the year of our Lord one thousand nine hundred and

two, and of our Independence the 12Gth.

[Seal] SOUTHARD HOFFMAN,

Clerk.

That said alternative- writ of mandate was du'»y served

upon the respondents named in said petition, to wit,

said City of Santa Cruz, a corporation, David C. Clark,

as Mayor of said City of Santa Cruz, Fred. R. Walti,

Henry Willey, Frank K. Roberts and John B. Maher, as

members of and composing the Common Council of said

City of Santa Cruz, and F. W. Lucas, as treasurer of said

•^ty of Santa Cruz.

That thereafter, on the 14th day of July, 1902, the

respondents duly served and filed their return and an-

swer to said alternative writ of mandate, which said re-

turn and answer is in the words and figures following^,

to wit:
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In the United States Circuit Court in mid for the Ninth Cir-

cuit Northern District of California.

ALBERT H. WAITE,
Plaintiff

vs.

No. 12,094.

CITY OF SANTA CRUZ (a Corpora-

tlon),

Defendant.

Return and Answer to Alternative Writ of M?.ndate.

Now come the respondents David C. Clark, Mayor of

the City of Santa Crnz, Fred. R. Walti, Henry Willey,

Frank K. Roberts and John B. Maher, as members of and

composing the Common Council of the City of Santa

Cruz, and F. W. liUcas, treasurer of said City of Santa

Cruz, and make their return and answer to the alterna-

tiye writ of mandate isued out of the above-entitled

court in said above-entitled cause on the 20tli day of

June, in the year of our Lord one thousand nine hundred

and two and of our independence the one hundred and

twenty-sixth, and addressed and directed to said re-

spondents; and to the petition for said writ of mandate

filed in said cause on behalf of the plaintiff therein; and

for their return and answer to said writ and to said

petition

—

i

1. Admit that on the 24th day of May, 1902, this

Honoraible Court made and entered its judgment in

favor of plaintiff and against defendant for the sum of

$20,777.50 as principal, and |1,333.15 as costs; making

in the aggregate the sum of $22,110.65; and in this be-
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half allege, that said judgment was aud is based upon

the following described obligations of said defendant,

held and owned by plaintiff, to wit, the entire first

series of nine (9) bonds, numbered one (1) to nine (9),

inclusive, for the Hum of one thousand dollars each,

known and designated as refunding bonds of said City

of Santa Cruz, issued by said City of Santa Cruz on the

l.()th day of April, 1S94, and bearing that date, which

said refunding bonds were issued by said City of Santa

Cruz for the purpose of refunding the bonded indebted-

ness of said city and issuing bonds therefor, and provid-

ing for the payment of the same under and in pursu-

ance of and in conformity with the provisions of an act

of the Legislature of the State of California, entitled

"An act to amend an act entitled 'An act authorizing

the Common Council, Board of Trustees, or other gov-

erning body of any incorporated city or town, other than

cities of the first class, to refund its indebtedness, issue

l.ionds therefor, aud provide for the payment of the

same' (approved INFarch 15, 1883),'' approved .March 1,

J 893; together with 172 interest coupons representing

and being for interest for the first year falling due upon

172 of said refunding bonds of said issue and date; all

of which said bonds and coupons were by their terms,

and by the terms of said act of the Legislature and of

the ordinance of the City of Santa Cruz providing for

the issuance of said bonds and coupons, due and payable

on the 15th day of April, 1S95, and to pay which said

bonds and coupons sued upon as aforesaid herein it be-

came and was the duty of the Mayor and Common Coun-
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oil of the City of Sauta Cruz, in the month of September,

1894, to levy a special tax satficient in amount to pay all

of said first series of said refunding- bonds numbered

from 1 to 9 inclusive, as aforesaid, and to pay one-

fortieth of all of the coupons attached to all of the re-

funding bonds of said issue, namely, to pa}^ all of the

coupons sued upon in this action and other coupons ma-

turing on said 15th day of April, 1895.

2. Admit that said judgiment remains in full force

and effect, and has not been stayed, and that no appeal

has been taken therefrom.

3. Admit that no part of said judgment has been

paid. I
: j: ,

4. Admit that David C. Clark is the duly qualified

and acting jNlayor of the City of Santa Cruz, defendant

herein.
I

"^ "^ ^^P^
5. Admit that Fred, R. Walti, Henry Willey, Frank

K. Roberts and John B. Maher are the duly qualified

and acting members of and compose the Common Coun-

cil of the City of Santa Cruz, defendant herein.

6. Admit that F. W. Lucas is the duly qualified and

acting treasurer of the City of Santa Cruz, defendant

herein.

7. Admit that on the 2d day of ,7une, 1902, said plain-

tiff demanded of said F. W. Lucas, as treasurer of said

City of Santa Cruz, the payment of said judgment, and

offered upon the payment of said judgment to surrender

to said treasurer all of the bonds and coupons of said

City of Santa Cruz upon which said judgment was ren-

dered.
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8. Admit that the said treasurer wholly refused to

pay said judgment or any part thereof, and still refuses

to pay the same. And in this behalf allege that said

treasurer at the time of said demand did not have, and

has not at any time since the said demand had, and has

not now, any money, or any funds or fund, in his posses-

sion or under his control, as treasurer of said City of

Santa Cruz or otherwise, with whieli or our of which

said judgment, or any part or portion thereof, could have

been paid by him.

9. Admit that said treasurer has not in his hands

sufficient funds belonging to said Ciry of Santa Cruz

from which to pay said judgment, nor any funds with

which to pay any part or portion of said judgment.

10. Admit that before the delivery of the bonds

and coupons upon which said judgment was rendered

the said City of Santa Cruz made provision for the col-

lection of an annual tax sufficient to pay said bonds and

coupons as they should fall due.

11. Deny that no annual tax to provide funds for the

payment of said bonds and coupons has been levied by

the Common Council of said City of Santa Cruz, or by

the Mayor and Common Council of said city. And in

this behalf allege that on the 24th day of September,

1894, a tax was by the Mayor and Common Council of

said City of Santa Cruz, by Ordinance No. 329, duly levied

in accordance with the provision of that certain act of

the legislature of the State of California entitled "An

act to amend an act entitled 'An act authorizing th<?

Common Council, Board of Trustees, or other governing
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body of any incorporated city or town, other than cities

of the first class, to refund its indebtedness, issue bonds

Iherefor, and provide for the payment of the same' (ap-

proved ^larch 15, 188;|)/' approved March 1, 1893 a

copy of which said act of the legislature of the State of

California is hereto annexed, marked Exhibit "A," and

made a part hereof—and in accordance with the provi-

sions of section 18 of article XI of the Constitution of

the State of California—a copy of which said section

Is hereto annexed, marked Exhibit "B," and made a part

Jiereof—and in accordance with that certain ordinance

of the said City of Santa Cruz referred to in the said peti-

tion of plaintiff for said writ of mandate herein, where-

by said City of Santa Cruz made provision for the col-

lection of an annual tax sufficient to pay the said refund-

ing bonds and coupons as they should fall due—a copy

of which said ordinance is hereto annexed, marked Ex-

hibit "C,"' and made a part hereof.

And in this behalf respondents further allege that

said tax was levied for the purpose of paying said bonds

and coupons sued upon in the above-entitled action, and

upon which the judg)nent in said action is based, was

duly collected by the tax collector of said City of Santa

Cruz between said 24th day of September, 1894, and said

15th day of April, 1895, and that said tax so levied

and collected was sufficient in amount to pay all of said

bonds and coupons sued upon herein and upon which the

judgment herein is based, and to pay all other coupons

upon said refunding bond issue falling due on said l5th

day of April, 1S95. And in this behalf respondents al-
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lege tliat by the levy and colKH-tion of said tax as afore-

said in aecoi'dance with said provisions of the coiwtitu-

Tion and statute of the Htate of California and of said

ordinance, the ^fayor and Coninioii Council of said City

of Santa Cruz fully exercised and exhausted their power

under the laws of the State of California to levy taxes

or to levy any tax for the payment of said bonds and

coupons sued upon in the above-entitled action, and

upon which the judgment in said action is based, or to

pay any part or portion of said bonds or coupons, or to

pay any judgment rendered or based upon said bonds

and coupons, or upon any of said bonds or coupons.

12. Admit that on the 2d day of June, 1902, after

having made the demand upon said treasurer, a* in

plaintiff's said petition set forth, plaintilT demanded of

David C. Clark, as Mayor of said City of Santa Cruz,

and of Fred. K. Walti, Henry Willey, Frank K. Roberts

and John B. Maher, as members of and composing the

Common Council of said City of Santa Cruz, that the said

Common Council, or the said ^Nfayor and Common Coun-

cil of said City of Santa Cruz, should levy a tax suffi-

cient to pay the whole am.ount of said judgment together

with interest thereon from the 24th day of [May, 1002,

13. Deny that said David C. Clark, as Alayor of said

City of Santa Cruz, and said Fred. K. Walti, Henrj Wil-

ley, Frank K. Roberts and John B. Maher, as members

of the Common Council of said City of Santa Ci-u/, or

either or any of them, wholly or at all refused or i-efuse,

or that each or any of them wholly or at all refuses to

levy any tax whatsoever, or to levy any tax, or to levy

a tax for the purpose of paying said judgment; and deny
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that said ^Fayor and said members of ttie Common Coun-

cil, and each and all of them, or any of them, still refuse

or refuses to levy any tax, or to levy a tax for said pur-

pose. And in this behalf resi)ondents allege, that they

have never refused to levy such tax, but on the contrary

have taken no action whatever upon said demand of

^plaintiff that they should levy such tax; and in this be-

half allege that they are, and each of them is, wholly

without legal power or authority to levy any tax for

the payment of said judgment or for the payment of any

part or portion thereof, and that under the laws of the

State of California, to wit, under an act of the legisla-

ure of the State of California entitled "An act to reincor-

porate the City of Santa Cruz,'" approved March 11,

1S76, and i>articularly by the terms of sections 13 and 14

of said act—a copy of Avhich said sections 13 and 14 of

said act is hereto annexed, marked Exhibit "D," and

made a part hereof; and under said act of the legisla-

ture, a copy of which is hereto annexed and marked Ex-

. hibit "A-' and made a part hereof; and under the pro-

visions of section 3714 of the Political Code of the State

of California, a copy of which said section is hereto an-

nexed, marked Exhibit "E," and made a part hereof;

which said Statutes are the only laws of the Stare of

California granting, governing and limiting the powers

of the Mayor and Common Council of said City of Santa

Cruz with respect to the levy of municipal taxes—said

IMayor and Commonj Council are prohibited from levying

any tax whatever during the months, or any of the

months, of May, June, July or August of any year, or at

any time other thau the third Monday in September of



vs. Albert H. Waite. 31

eacli year, as in said Statutes provided. And these re-

spondents, in fallino- to take any action upon the demand
of plaintiff herein, made on the 2d day of June, 1902,

that they as such Mayor and Common Council of the

City of Santa Cruz should levy a tax for the payment of

the judo-ment heroin, acted wholly under and obedience

to said laws of the State of California.

14. Admit that no part of said judj^ment has been

paid, and that there is now due and unpaid to the plain-

tiff on said judgment the sum of |22,110.65, with interest

thereon from the 24th day of May, 1902.

Second.

For a further, second, and separate return and answer

herein respondents allege:

1. That the City of Santa Cruz, the defendant herein,

is a municipal corporation duly incorporated and exist-

ing under an act of the legislature of the State of Cali-

fornia entitled "An act to reincorporate the City of Santa

Cruz," approved March 11, 1876; that said act of the legis.

lature of the State of California constitutes the charter

of said City of Santa Cruz; and the power of said City of

Santa Cl^uz and of the governing body thereof, to wit, the

Mayor and Common Council of said city, to levy taxes for

general municipal purposes is granted, governed and lim-

ited by sections 13 and 14 of said act, a copy of which

said sections of said acOs hereto annexed, marked Ex-

hibit "E," and made a part hereof.

2. That by its said charter said City of Santa Cruz and

said governing body thereof are limited in the power to

levy taxes for municipal purposes to an annual tax not
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exceeding 50 cents on each |100 upon the value of the

real and personal property within said city, as such value

is established by the assessment roll of t\he preceding

year.

3. That the only other power of taxation granted to

said City of Santa Cruz by the laws of the State of Cali-

fornia is the power to levy and collect annually certain

special taxes, the revenue derived from which is required

by law to be devoted entirely to the special pui-poses for

which such tax is levied, including the statute, a copy

of which is hereto annexed, marked Exhibit "A" and

made a part hereof, providing for an annual tax for the

payment of the principal and accruing interest upon the

refunding bonds of said City of Santa Cruz, including the

bonds and coupons sued upon in the above-entitled action

and upon which the Judgment in favor of the plaintiff

and against the defendant in said action is based.

4. That these respondents, as Mayor and Common

Council of said City of Santa Cruz, have no power of taxa-

tion other than as hereinbefore in this second and sep-

arate return and answer set forth, and said City of Santa

Cruz has no other source of revenue except that derived

from municipal licenses and water rates.

5. That the total value of all taxable real and per-

sonal property in said City of Santa Cruz is |3,164,115.

6. That the full amount of taxes allowed by law for

the general revenue of the said City of Santa Cruz—to

wit, 50 cents on each flOO of the assessed valuation of

all taxable real and personal propeT*+Y i^ c'liH City of

Santa Cruz—was levied and collected for the fiscal year
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1901-2, and that such levy, together with all ainountH

raised and collected from municipal licenjsos and water

rates during such fiscal year, were all required and were

insuflQcieut, for the proper maintenance of the govern-

ment of the said Oity of Santa Cruz and for the payment

of the necessary current expenses of administration of

said city, and that no part of the revenue for such fiscal

year could have been devo/ted to the payment of the judg-

ment of plaintiff herein without seriously impairing the

efficiency of the said government of the said Oity of Santa

Oruz.

7. That the said maximum levy allowed by law for the

general and ordimary revenue of said City of Santa Cruz

for the year 1902-8, together with the amount which may

be collected during said year for municipal licenses and

water rates, will not be sufficient to pay the ordinary cur-

rent expenses of said city, and that no part thereof can

be applied for the payment of said judgment without

seriously impairing the efficiency of said city government.

8. That there is no law of the State of California re-

quiring or authorizing or empowering the Mayor and

Common Council of the City of Santa Cruz to levy or col-

lect any tax the proceeds of which, or the revenue derived

from which, can be applied to the payment of said judg-

ment, other than said act of the legislature of the State

of California, entitled "An act to amend an act entitled

*An act authorizing the Common Council, Board of Trus-

tees, or other goYerning body of any incorporated city or

town, other than cities of the first class, to refund its in-

debtedness, issue bonds therefor, and provide for the pay-
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inent of the same' (approved March 15, 1883)," approved

3Iarch 1, 1893, a copy of which said act is annexed hereto,

marked Exhibit "A," and made a part hereof.

9. Tliat tlie judgment herein was and is based uix)n

certain refund ins^ bonds .and coupons executed^ and issued

by the defendant, the City of Santa Cruz, on tlie 16th day

of April, 1894, under and in pursuance of said act of the

legislature of the State of California (Exhibit "A" hereto

annexed), namely, upon the entire first series of nine

bonds, numbered 1 to 9 inclusive, for the sum of |1,000

each, known and designated as refunding bonds of said

City of Santa Cruz, issued by said City of Santa Cruz on

said last mentioned date, for the purpose of refunding

the bonded indebtedness of said city, together with 172

interest coupons, representing and being for interest for

the first year, falling due upon 172 of said refunding

bonds of said issne and date; all of which said bonds and

coupons were by their terms, and by the terms of said

act of the legislature of the State of California (Exhibit

'^\" hereto annexed) and of that certain ordinance of the

City of Santa Cruz (a copy of which is hereto annexed,

marked Exhibit "C," and made a part hereof), providing

for the issuance of said bonds and coupons, due and pay-

able on the 15t!h day of April, 1895; that under and by

the terms of said act of the legislature of the State of

California and of said ordinance it became and was the

duty of the Mayor and Common Council of the City of

Santa Cruz, on the third Monday of September, 1894, to

levy a special tax sufficient in amount to pay all of said

first series of said refunding bonds numbered from 1 to
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9, inclusive, as aforesaid, ami to pay all of the first series

of interest coupons, and in<'ludino- all of the bonds and

interest coupons sued upon in this action, for the purpose

of paying said bonds and coupons, and no other or differ-

ent provision was ever made by the legislature of the

State of California, or by any ordinance of said City of

Santa Cruz, or by the tenns of said bonds and coupons, or

of said bonds or coupons, for the payment thereof.

10. That in accordance with said act of the Legisla-

ture of the State of California, and of said ordinance of

the City of Santa Cruz, the Mayor and Common Council

of said City of Santa Cruz did, on the 24th day of Sep-

tember, 1894, levy a special tax sufficient in amount to

pay all of said first series of said refunding bonds num-

bered from 1 to 9, inclusive, as aforesaid, and to pay all

of the first series of interest coupons attached to all of

the refunding bonds of "said issue, namely, to pay all of

the bonds and coupons sued upon in this action and all

other coupons maturing on said 15th day of April, 1895,

and said tax and the whole thereof was collected by the

tax collector of said City of Santa Cruz between said

24th day of September, 1894, and said 15th day of Aipril,

1895; and as these respondents are advised and verily

believe, the power of the Mayor and Common Council

of the City of Santa Cruz to levy taxes or to levy any

tax for the payment of said bonds and coupons, or any

part or portion thereof, or to pay any judgment rendered

or based thereon, was completely exercised and ex-

hausted by the levy and collection of said special tax for

the payment of said bonds and coupons, as aforesaid,
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aud that these respondents, as Mayor and Common Coun-

cil of said City of Santa Cruz, are wholly without legad

power aud without authority or right of any kind to levy

a second tax for the payment of said bonds and coupons,

or for the payment of any judgment rendered or based

upon said bonds and coupons, or upon any of said bonds

or coupons.

Third.

For a further, third, and separate return and answer

herein respondents allege:

1. That the cause of action set forth in the petition

of plaintiff for a writ of mandate herein, and upon which

petition the alternative writ of mandate addresised to

these respondents and dated June 2'Oth, 1902, was is-

sued, is ibarred by the Statute of Limitations of the

State of California; an in this behalf respondents allege

that plaintiff's right and cause of aiction for a writ of

mandate to compel the M'ayor and Comon Council of

the City of Santa Cruz to levy a special tax for the pay-

ment of the bonds and coupons sued upon in the above-

entitled action, and upon which the judgment in favor of

plaintiff and against defendant, the City of Santa Cruz,

in said action is based, accrued on the 24t.h day of Sep-

tember, 1894, and ibecame barred by the expresis limita-

tion of the statutes of the State of California on the 24th

day of September, 1898, by the express provisions of sec-

tions 335, 337 and 343 of the Code of Civil Procedure of

the State of California, a copy of which said sections is

hereto annexed, marked Exhibit ''F," and made a part

hereof. I
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Wherefore, respondeuts pray that plaiiitill take noth-

ing by this aiction or proceeding against them; that the

alternative writ of mandate heretofore issued herein be

vacated and dismissed; thait respondents have judg^inent

against the plaintiff for their costs, including reason-

able attorneys' fees by them incurrekl and expended

herein; and for such other and further relief as to the

Court may seem meet and proper.

LINDSAY & XETHERTOX and

JAMES G. MAGUIRE,

Solicitors and Counsel for Respondent.

Exhibit "A."

Chapter XLVII.

An act to amend an act entitled "An act to authorize

the Common Council, Board of Trustees, or other

governing body of any incorporated city or town,

other than cities of the first class, to refund the in-

debtedness, issue bonds therefor, and provide for the

payment of the same," approved March 15, 1893.

(Approved March I, 1893.)

The People of the State of California, represented in

Senate and Assembly, do enact as follows:

Section 1. That section one of the above-entitled act

is hereby amended to read as follows:

Section 1. That w^henever any incorporated city or

towm, other than cities of the first class, in this State,

has an oustanding indebtedness, evidenced by bonds

and warrants thereof, the Common Council, Board of

Trustees, or other governing body thereof, shall have
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power to submit to the qualified electors of such city

or town, at an election to be held for that purpose, the

question of refunding such indebtedness. Said election

slmll be called and held in the same manner in which

other elections are held in such city or town. The no-

tice of such election shall recite the indebteclness to be

refunded, together with the denomination, character,

time of payment, rate of interest, as well as all other de-

tails of the bonds proposed to be issued. Such bonds

sliall be of the character known as "serials," one fortieth

of the principal being payable each year, together with

interest due on all sums unpaid. Said bonds may be

issued in denominations not to exceed one thousand dol-

lars, nor less than one hundred dollars; principal and in-

terest being payable in gold coin or lawful money of the

United States, and either at the office of the treasurer

of such city or town, or at a designated bank situated

in the cities of San Francisco, New York, Boston, or

Chicago. Interest upon the same shall not exceed six

per cent per annum, and may be payable semi-annually.

Said bonds shall be sold in the manner provided by such

city council, or other governing body, to the highest bid-

der, for not less than their face value. In the same char-

acter or money in which they were payable. The pro-

ceeds of such sale shall be placed in the treasury tO' the

creidit of the funding fund, and shall be applied only for

the purpose of refunding the indebtedness for which they

have been issued. Said Common Council or other gov-

erning body shall, at the time of fixing the general tax

levy for each year, and in the same manner for siuch tax
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levy provided, levy and collect annually, each year, suffi-

cient money to pay one-fortieth part of the principal of

such bonds, and also the annual interest upon the por-

tion remaining unpaid.

Sec. 2. That section two of said act be amended so

ais to read as follovi^s:

Section 2. Whenever sufficient money is in the fund-

ing fund, in the hands of the treasurer, to redeem one or

more of the outstanding bonds proposed to be refunded,

he shall publish once a week for two w^eeks in some news-

paper of general circulation published in such city or

town, if there be any, a notice to the effect that he is

prepared to pay such bond or bonds (giving the numiber

thereof), and if the same are not presented for redemp-

tion within thirty days after the first publication of such

notice, the interest on such bonds will cease. He shall,

at the same time, deposit in the postoffice a copy of such

notice, inclosed in a sealed envelope, with the postage

paid thereon, addressed to the owner or owners of such

bond or bonds, at the postoffice address of such owner

or owners, as shown by the record thereof kept in the

treasurer's office. If such bond or bonds are not pre-

sented within the time specified in such notice, the in-

terest thereon shall then cease and the amount due be

set aside for the payment of the same, whenever pre-

sented. All redemption of bonds shall be made accord-

ing to the priority in the order of their issuance, begin-

ning at the first numiber. Whenever such oustanding

bonds are surrendered and paid, the treasurer shall pro-

ceed to cancel the same by indorsing on the face thereof
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the amount for which they are received, the word "can-

celed," and the date of cancellation. He shaill also keep

a record of such bonds so redeemed, and shall make a

report of the same to the Common Council, or other gov-

erning body of such city or town, at least once a month,

accompanying the same therewith by the bonds wihich

have been taken up and canceled.

iSec. 3. That section three of said act be amended so

as to read as follows:

Section 3. All moneys which shall remain in said

funding fund after all outstanding bonds as were pro-

posed to be refunded have been taken up and canceled,

shall be paid into the general fund of such city or town,

and become a part thereof.

Sec. 4. This act shall take effect and be in force im-

mediately after its paissage.

Exhibit "B."

CC»NST1TUT10N OF CALIFORNIA.

Art. XI, sec. 18. No county, city, town, townshi]),

board of education, or school district shall incur any in-

debtedness or liability, in any manner, or for any pur-

pose, exceeding in any year the income and revenue pro-

vided for it for such year without the assent of two-

thirds of the qualified electors thereof, voting at an

election to be held for that purpose, nor unless, before

or at the time of incurring such indebtedn.ess, provision

shall be made for the collection of an annual tax suffi-

c'e-^t to pay the interest on such indebtedness as it falls

due, and also provision to constitute a sinking fund for
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the payment of the principal thereof on or before matur-

ity, which shall not exceed forty years from the time of

contracting the same. Any indebtedness' or liability in-

curred contrary to this provision shall be void." (Ratifi-

cation declared Dec. 30, 1892.)

Exhibit "C^

ORDINANCE No. 320.

An ordinance providing for refunding the bonded in-

debtedness of the City of Santa Cruz, issuing bonds

^therefor, providing for the payment of the same, and for

the sale, and the manner of sale, of the bonds so issued,

and directing the city clerk to give notice inviting scaled

proposals for the sale of the bonds so issued, and, also,

I»roviding for the disposition of the funds derived from

ihe sale of the bonds so issued.

Whereas, a special election was held in the City of

Santa Cruz, on Tuei?day, the thirteenth day of March,

1894, pursuant to the provisions of an act of the legisla-

ture of the State of California, entitled "An act to

amend an act, entitled 'An act to authorize the common

council, board of trustees, or other governing body of

any incorporated city or town, other than cities of the

first class, to refund its indebtedness, issue bonds there-

for, and provide for the payment of the same' (appinDved

March 15, 1883)/" with Ordinance No. 314 of said City of

Santa Cruz, entitled "An ordinance calling a special

election and submitting to the qualified electors of the

City of Santa Cruz the question of refunding the bonded

indebtedness of said city, issuing bonds therefor^ and
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providing for the pajment of the same," passe.] and ap-

proved February 25, 1894; and, also, in accordance with

ordinance Xo. 315 of said City of Santa Cruz, entitled

"An ordinance providing' for notice to be given of a spe-

cial election in the City of Santa Cruz, to be held March

13, 1894, for the purpose of submitting to the qualified

electors of said city the question of refunding the

bonded indebtedness of said city, issuing bonds there-

for, and providing for the payment of the same," passed

and approved February 2(5, 1894; and

Whereas, notice of said special election was duly given

as provided by law, and said ordinance No. 315; and

Whereas, said notice of such special election recited

the indebtedness to be refunded, together with the de-

nomination, character, time of fjayment, rate of inter

est, as well as all other details of the bonds proposed to

be issued as provided by law; and, also, fully set forth

and described the indebtedness proposed to be refunded;

and said special election was duly held after all steps,

acts, conditions, proceedings and things required by law

to precede such election had been duly had, taken and

done as and in the manner, and at the times provided

by law, and in strict conformity with law; and whereas

more than two-thirds of the qualified electors of said

City of Santa Cruz voting at said special election voted

in favor of the refunding of the bonded indebtedness of

said city to the aggregate amount of ,^360,000, and issu-

ing bonds therefor, and i)rovidinig for the payment of the

same; and

Whereas, all acts, conditions, and things required by
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law to be doiio precedent to the issue of the bonds here-

in ordained to be issued have been properly done, hap-

pened and performed in legal and due form as required

by law.

Now, therefore, the Mayor and Common Council of

^ the City of Santa Cruz do ordain as follows, to wit:

Section I.

There shall be issued by the City of Santa Cruz three

hundred and sixty (360) bonds of the denomination of

one thousand (1,000) dollars each, bearing interest at the

rate of five per cent per annuiu, payable annually. Said

bonds shall be of the character known as "Serials," and

shall be payable princii)al and interest in gold coin of

the United States, in the manner following;

One fortieth part of the principal of the indebtedness

to be incurred shall be payable annually, to wit: The

sum of $9,000, together with the annual interest on all

.sums of said indebtedness then unpaid, until the whole

amount of said indebtedness is paid. The bonds to be

issued shall be ntinrbered consecutively from one to

three hundred and sixty, both inclusive, and shall be

divided into forty serials, to be numbered consecutively

from one to forty, both inclusive, and consisting of nine

bonds each. The first series shall include these bonds

w^hich are numbered from one to nine^ both inclusive,

and each succeeding series shall include nine bonds,

which are numbered consecutively after those incltided

in the next preceding series. The bonds included in

the first of said series shall be made payable on the

fifteenth day of April, A. D. 1895, and all of the remain-
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iug series shall be made payable, one series in each year,

in consecutive order on the fifteenth day of April in each

succeeding calendai- year thereafter until and including

the year 1934.
:

Said bonds shall be made payable to bearer and shall

bear date of the sixteenth day of April, 1894, and shall

be signed by the Mayor and city clerk, and shall have

affixed thereto the seal of theCitj^ of Santa Cruz.

To each of said bonds there shall be attached interest

coupons equal in number to the number of years which

the bond has to run before its maturity.

Each of said coupons shall represent one yearly in-

terest upon the principal amount of the bond, at the rate

of fiA^e per cent per annum, viz Fifty dollars, and one of

rsaid coupons shall be payable on the fifteenth day of

April in each calendar year. Each coupon shall be

made payable to bearer and must bear the lithographed

signatures of the mayor and city clerk. Said bonds

shall be substantially in the following form:

UNITED STATES OF AMERICA.

State of California.

Bond of the City of Santa Cruz,

No Series 11,000

Ivefunding Bond.

The City of Santa Cruz, a municipal corporation in the

county of Santa Cruz, State of California, is indebted

to and promises to pay to the bearer, for value received,

the sum of one thousand dollars, gold coin of the United

States, on the fifteenth day of April, A. D., with inter-
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est thereon, in iike gold coin, at the rate of five per cent

per annum, payabJe annually on the fifteenth day of

April, each calendar year, from the date hereof, at the

office of the city treasurer of said City of Santa Cruz,

on presentation and surrender of the proper interest-

btfaring coupon hereto attached.

And for the payment of the principal sum herein

named and the interest accruing thereon, the said City

of Santa Cruz is held and firmly bound, and its faith

and credit and all the real and personal property of said

city are hereby pledged for the prompt payment of this

bond and interest at maturity.

This bond is one of a series of bonds of like date,

tenor and effect, issued by the said City of Santa C^u:^

for th(^ purpose of refunding the bonded indebtedness

of said city and issuing bonds therefor, and providing

for tlie [)ayment of the same under and in pursuance of,

and in conformity with, the provisions of an act of the

legislature of the State of California, "An act to amend

an act entitled *An act authorizing the Common Coun-

cil, Board of Trustees, or other governing body^ of any

incorporated city, or town, other than cities of the first

class, to refund its indebtedness, issue bonds ther<for,

'and provide for the payment of the same,' (approved

March 15, 1883)," approved March 1, 1893.

And in pursuance of and in conformity with the con-

stitution of the State of California, and in the ordinance

of the City of Santa Cruz, and in pursuance of, and in

conformity with, a vote of more than two-thirds of all

the qualified electors of said City of Santa Cruz, voting
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at a special election, duly and legally called and held

anrl conducted in said city, as provided under said act,

on Tuesday, the thirteenth day of March, 1894, notice

tlicrcof having been duly and legally given and pub-

lished in the mnnner as re«inired by law and after the

I'osult of said election had been duly canvassed, found,

and declared in the manner and as required by law.

And it is hereby certified and declared that all acts,

conditions and things required by law to be done pre-

cedent to and in the issue of said bonds have (been) prop-

erly done, happened, and performed in legal and due

form and as required by law.

This bond ceases to bear interest when due, unless

jjresented for payment.

In testimony whereof the said City of Santa Cruz, by

its llayor and Common Council, has caused this bond to

be signed by the Mayor of said city and attested by its

said clerk, with the seal of said city attached, this six-

teenth day of April, A. D. 1894.

Mavor of the Citv of Santa Cruz.

City Clerk.

The coupons attached to said bonds shall be substan-

tially in the following form:

Refunding bond number
,

Coupon number .

The City of Santa Cruz will pay to the bearer hereof,

on the fifteenth day of April, A. D. , at the office

of the city treasurer of said city, fifty dollars, gold coin
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of the United States, for interest on bond number

- —, issued sixteenth day of April, A. D. 18t)4.

Mayor of tlie Citv of Santa Cruz.

City Clerk.

The city clerk is hereby authorized and required to

f-anse to be prepared and litho'^aphed upon linen

parchment, of the most suitable quality therefor, three

hundred and sixty blank bonds, with coupons attached,

of The form and denouiination herein specified and pro-

vided for, sufficient in number, and have the same ready

for execution on behalf of the city, on or before the six-

teenth day of April, A. D. 1S94.

Section III.

The city clerk is hereby directed to cause to be pub-

lished in the "Santa Cruz Surf" and "Santa Cruz Daily

Sentinel," newspapers printed and published in the City

of Santa Cruz, and, also, in the "San Francisco Chron-

icle," a. newspaper printed and published in the city and

county of San Francisco, State of California, daily, for

a period of fifteen days next preceding and up to the six-

leenth day of April, 1894, a notice of the intention of the

Mayor and Common Council of the City of Santa Cruz

to sell said bonds herein ordained to be issued and stat-

ing that sealed bids for the purchase of said bonds, or

any number thereof, will be received by the city clerk,

on behalf of the ^layor and Common Council of said

city, at the office of the city clerk, in said City of Santa

Cruz, from the first publication of said notice up to the
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hour of 2 o'clock P. M. on the sixteenth day of April,

1894, and that thereafter said bonds will be sold bj the

Mayor and Common Council to the highest bidder, for

not less than their face value, in United States gwld

coin, to be paid on delivery of said bonds, at the city

treasurer's office in said city of Santa Cruz.

Said notice shall also state that the Mayor and Com-

mon Council reserve the right to accept any portion of

any bid, and also to reject any and all bids, or any por-

tion of any bid and, also, that no bid Avill be considered

that is for less than the face value of the bonds bid for;

said notice shall also state the number and denomina-

tion of said bonds, the number of series thereof, aud the

length of time that the several series have to ran before

becoming due; that each bid must be accompanied by a

certified check on the bank of Santa Cruz County, of

the City of Santa Cruz, payable to the order of the

Mayor of the City of Santa Cruz, for five per cent of the

amount bid by the bidder, as a. guarantee on the part of

the bidder that in case his bid is accepted he will, within

twenty days after receiving notice of the readiness on

the part of the Mayoi' and Common Council to deliver

said bonds, take and pay for the same as delivered ac-

cording to the terms of the notice of sale; and that in

case of the failure of any bidder whose bid shall be ac-

cepted for said bonds, or any part thereof, to take any

pay for the bonds for which his bid may be accepted,

within said time named, his check shall be collected by

said ^fayor and the money collected thereon shall be

paid to the City of Santa Cruz as liquidated damages ac-
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cruing to said City of Santa Cruz aigainst said defaulting

bidder.

All checks of bidders, whose bids shall not bo accepted,

will be returned io them. That the deposit in United

States postoffice, at the City of Santa Cruz, of a notice

of readiness to deliver said bonds, signed by the city

clerk with the seal of the city afTixed, and addressed and

direct<Hl to the purchaser of said bonds, at his p]ace of

residence, as given in his bid, shall be deemed and taken

as notice to the purchaser from the date of such deposit;

and the purchaser's assent to the form of notice herein

provided for shall be embodied in his bid.

Section IV.

There shall be levied and collected, annually, for the

term of forty (40) years, by the proper authorities of the

City of Santa Cruz, at the time of the levy and collection

of the general taxes of the City of Santa Cru/, and in

the same manner as for such levy and collection pro-

vided, a special tax sufficient to pay the annual interest,

as it falls due, upon the portion of said bonds remaining

unpaid, and, also, sufficient to p.iy one-fortieth part of

the i)rincipal of said bonds. The moneys so collected

for the payment of the principal sum of said bonds shall

constitute a sinking fund for the x>ayment of the prin-

cipal sum of said bonds, as the same falls due, and with

which said principal sum shall be paid, as the same

falls due, as follows, to wit:

Nine thousand dollars (|9,000) of such principal sum

on the fifteenth day of April, 1895, and $9,000 of such

principal sum on the fifteenth day of April of each year
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thereafter, uutil the whole of the principal sum of |360,-

000 is paid; and the said City of Santa Cruz shall and will

pay said bonds and the interest thereon, to the holders

and owners thereof, as the same falls due.

Section V.

The proceeds of the sale of the bonds herein ordained

to be issued shall be placed in the city treasury, to the

credit of the funding fund, vrhich is hereby created, and

shall be applied only for the purpose of refunding the

bonded indebtedness of said City of Santa Cruz, for

which they have been issued.

Section YI.

Whenever sufficient money is in the funding fund, in

the hands of the city treasurer, to redeem one or more

of the outstanding bonds to be refunded, the city treas-

urer shall publish once a week, for two weeks, in some

newspaper of general circulation, published m the city of

Santa Cruz, if there be any, a notice to the effect that he

is prepared to pay such bond or bonds (giving the num-

ber thereof), and if the same are not presented for re-

demption within thirty days after the flT'st publication

of such notice, the interest on such bonds will cease.

The city treasurer shall, at the same time, deposit in

United States postoffice, in the City of Santa Cruz, a

copy of such notice, enclosed in a sealed envelope, with

the postage paid thereon, addressed to the owner and

owners of such bonds at the postoffice address of such

owner and owners, as shown by the record thereof kept

in the city treasurer's office.
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If such bond or bonds are not presented within the

time specified in such notice, the interest thereon shall

then cease, and the amount due be set aside for the pay-

ment of the same whenever presented. All redemption

of bonds shall be made according to the priority in the

order of their issuance, beginning at the first number.

Whenever such outstanding bonds are surrendered and

paid, the city treasurer shall proceed to cancel the same

by endorsing on the face thereof the amount for which

they are received, the word "canceled," and the date of

cancellation. The city treasurer shall also keep a record

of such bonds so redeemed, and shall make a report of

the same to the Mayor and Common Council, at least once

a month, accompanying the same therewith by the bonds

which have been taken up and canceled.

Section VII.

All moneys which shall remain in said funding fund

after all the outstanding bonds to be refunded hereunder

have been taken up and canceled, shall be paid into the

general fund of the City of Santa Cruz, and become a

part thereof.

Section VIII.

This ordinance shall take effect from and after its pas-

sage and approval.

I hereby certify that the foregoing ordinance. No. 320,

was passed and adopted by the City Council of the City

of Santa Cruz at the regular adjourned meeting thereof,

held this 20th day of March, A. D. 1894, by the following

vote. Ayes—Councilmen F. W. Lucas, J. H. Bailey, F.
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J. Hoffman, E. G. Greene. Noes—None. Absent

—

None.

[Seal]

C. J. LINCOLN,

City Clerk.

Approved this twenty-sixth day of ?.Iai'ch, A. D. 1894.

WM. T. JETER,

Mayor.

Attest with seal of said city.

[Seal] C. J. LINCOLN,

City Clerk.

Exhibit "D."

Act of the Legislature of the State of California, entitled

"An Act to Reincorporate the City of Santa Cruz,"

Approved March 11, 1876.

Sec. 13. The Common Council shall have power, and

it is hereby made their duty, to provide by ordinance for

the levying and collecting of all city taxes, and in so

doing shall be governed by the State laws in reference

to the levying and collecting of State and county taxes

as far as applicable, and all sales and conveyances of

property made and executed for the nonpayment of de-

linquent taxes shall have the same force and effect as

when made and executed for the nonpayment of delin-

quent taxes levied for State and county purposes, and

every tax levied by said Common Council, under the pro-

visions of this act, or of any former act, which was in

force and effect, and which may become repealed by the

provisions of this act, is hereby made a lien against
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the property assessed, which lien shall attach on the first

Monday in May in each year, and shall not be satisfied

or removed until the taxes are all paid, or the property

has absolutely vested in a purchaser under a sale for

taxes.

Sec. 14. The Common Council shall levy, annually a

tax upon the real and personal property within the city.

Such levy shall be estimated upon the assessment-roll of

the preceding year, and shall be for the following pur-

poses and none other: For the support of the fire depart-

ment of the city, a tax not exceeding ten cents on each

one hundred dollars; for the purpose of sewerage and

drainage of said city, a tax not exceeding ten cents on

each one hundred dollars; and for the general fund a tax

not exceeding thirty cents on each one hundred dollars.

All licenses, unless otherwise ordered by the Common

Council, shall be apportioned to the general fund, and all

taxes and licenses herein authorized to be collected shall

be collected in the same currency as may be prescribed

in reference to State and county taxes.

Exhibit "E."

Section 3714 of the Political Code of California:

The Board of Supervisors of each county must, on the

third Monday in September, fix the rate of county taxes,

designating the number of cents on each one hundred dol-

lars of property levied for each fund, and must levy the

State and county taxes upon the taxable property of

the county; provided, that it shall not be lawful for any

Board of Supervisors of any county in the State to levy,
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nor shall any tax greater than fifty cents on each one

hundred dollars of property be levied and collected in

any one year, to pay the bonded indebtedness, or judg-

ment arising therefrom, of this State, or of any county,

or municipality in this State.

Exhibit "F."

Sections 335, 337 and 343 of the Code of Civil Pro-

cedure of the State of California:

335. The periods prescribed for the commencement

of actions other than for the recovery of real property,

are as follows:

337. Within four years:

An action upon and contract, obligation, or liability,

founded upon an instrument in writing executed in this

State.

343. An action for relief not hereinbefore provided

for, must be commenced within four yeais after the

cause of action shall have accrued.

State of California, 1
'

^ ss.

City and County of San Francisco J

David C. Clark, being first duly sworn, says: That

he is the Mayor of the City of Santa Cruz, State

of California, and as such is one of the respondents

named in the alternative writ of mandate issued in the

above-entitled cause; that he has heard read the fore-

going return and answer to said alternative writ of man-

date and to the petition upon which said alternative writ

of mandate was granted herein, and knows the contents
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of said return and answer; that the same is true of his

own knowledge, except as to the matters which are there-

in stated upon his information and belief, and that, as

to those matters, that he believes it to be true.

DAVID C. CLARK.

Subscribed and sworn to before me this 12th day of

July, 1902.

[Seal] R. B. TREAT,

Notary Public in and for the City and County of San

Francisco, State of California.

I hereby certify that in my opinion ihe foregoing re-

turn, answer, and plea is well-founded in point of law.

JAMES G. MAGUIRE,

Of Counsel for Respondents.

[Endorsed] : "Service by copy of the foregoing return

to alternative writ of mandate is hereby admitted this

12th day of July, 1902. Thomas & Gerstle, Attorneys

for Plaintiff."

[Endorsed]: "Filed July 14, 1902. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk."

That the hearing of said matter and of the issues

raised by said return and answer was continued by or-

der of the Court upon the stipulation of the respective

parties until Tuesday, the 22d day of July, 1902. On the

2i2d day of July, 1902, by leave of Court and upon the

stipulation hereinafter set forth, respondents served and

filed amendments to said return and answer, which ~aid
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amendments so served and filed are in the words and

figures following, to wit:

In the United States Circuit Court in and for the Ninth Cir-

cuit Northern District of California.

ALBERT H. WAITE,

No 12,094.

Plaintiff

vs.

CITY OF SANTA CRUZ (a Corpora

tion),

Defendant

Amendments to Return and Answer to Writ of Mandate.

Now come the respondents, and by leave of Court first

had and obtained, present and file the following amend-

ments to their return to the alternative writ of mandate

issued in the above-entitled cause on the 20th day of

June, 1902:

I.

After the word "respondents," in line 12 of page 1 of

said return, insert the words "City of Santa Cruz (a cor-

poration)."

11.

After line 13 of page 13 of said return, insert the fol-

lowing:

11. That the amount of the tax levied and collected

as in the foregoing paragraph numbered 10 set forth,

was 127,010.76; that on the 6th day of January, 1900, at

a regular meeting of the Mayor and Common Council of

the Citv of Santa Cruz, said Mayor and Common Coun-
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oil unanimously adopted the following resolution relat-

ing to said sum of $27,040.76, so collected under said

special tax, and to the whole thereof:

"Whereas there is now in the hands of the treasurer of

the City of S<anta Cruz, in what is known as the funding

fund, which said fund is known and designated upon the

books of the said treasurer of the City of Santa Cruz as

'bond fund' and 'interest fund' respectively, there being

in said 'bond fund' the sum of $9,013.71, and in said 'in-

terest fund' the sum of $18,027.05, making the total

amount in said funding fund the sum of $27,040.76; and

"Whereas, the law provides that the said sum of

$27,040.76 may be transferred to the general fund of the

said City of Santa Cruz, and become a part thereof; and

"Whereas, the Mayor and the Common Council of the

said City of Santa Cruz deem it necessary and for the

best interest of the said City of Santa Cruz to transfer

the said sum of $27,040.76 from the said funding fund

to the general fund of the said city:

"Therefore, be it resolved that under and in accord-

ance with the provisions of law the said sum of $27,040.76

be transferred from the said funding fund to the said

general fund of the said city; and

"Be it further resolved that the treasurer of the said

City of Santa Cruz be, and he hereby is, directed to forth-

with make the said transfer."

12. That thereafter, on said 6th day of January, 1900,

said treasurer, in accordance with said resolution of the

Mavor and Common Council, transferred said fund, and
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iLo whole thereof, to "the general fund of the CJity of

la^anta Oruz.

13. That thereafter, between said 6th day of January,

1900, and the 30th day of June, 1900, said treasnrer paid

out the moneys so assessed, collected and transferred to

said general fund, and the whole thereof, upon warrants,

claims and obligations of the City of Santa Cruz duly

passed, approved, signed and presented in the manner

prescribed by the laws of the State of California and by

the ordinances of said City of Santa Cruz relating to the

payment of moneys out of the general fund of said City

of Santa Cruz; but none of such warrants, claims or ob-

ligations were on bonds or coupons of the issue set forth

in the complaint in this action and upon which the judg-

ment was based herein.

Wherefore, upon the facts stated in the return of re-

spondents heretofore made, as amplified and supple-

mented by the foregoing amendments to said return, re-

spondents pray that plaintiff take nothing by this action

or proceeding against them; that the alternative writ of

mandate heretofore issued herein be vacated and dis-

missed; that respondents have judgment against the

plaintiff for their costs, including reasonable attorneys'

fees, by them incurred and expended herein; and for such

other and further relief as to the Court may seem meet

and proper.

JACMES G. MAGUIRE,

LINDSAY & XETHEBTON,
Solicitors and Counsel for Respondents.
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State of California,

;isco.J

, ss.

City and County of San Franci

David C. Clark, being duly sworn, says: That he is the

Mayor of the City of Santa Cruz, State of California, and

as such is one of the respondents named in the alterna-

tive writ of mandate issued in the above-entitled cause;

that he has heard read the foregoing amendments to the

return and answer to said alternative writ of mandate

and to the petition upon which said alternative writ of

mandate was granted herein, and knows the contents of

said foregoing amendments to said return and answer;

that the same is true of his own knowedge, except as to

the matters which are therein stated upon his informa-

tion and belief, and that, as to those matters, he believes

it to be true.

DAVID C. CLARK.

Subscribed and sworn to before me this 22d day of

July, 1902.

[Seal]
' R B. TREAT,

Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : "Service by copy of the within amend-

ments to return to alternative writ of mandate is hereby

admitted this 22d day of July, 1902. Thomas & Gerstle,

Attorneys for Plaintiff."

[Endorsed] : "Filed July 22, 1902. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk."
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That the stipulation heretofore mentioned for the filing

of the foregoing amendments was, on said 22d day of

July, 1902, duly filed, and is in the words and figures

following, to wit:

It is hereby stipulated that the foregoing amendments

of the return and answer of respondents herein may be

served and filed by respondents on this 22d day of July,

1902, and that the amendments to said return and an-

swer therein contained may be treated and considered

for all purposes in this action as if the same were origin-

ally incorporate'd in said return and answer at the places

and in the manner in said amendments to the return and

answer of respondents specified and indicated.

Dated San Francisco, July 22d, 1902.

THOMAS & GEESTLE,

Attorneys and Counsel for Plaintiff.

JAMES G. MAGUIRE,

LINDSAY & NETHEBTON,

Solicitors and Counsel for Respondents.

[Endorsed] : 'Tiled July 22, 1902. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk."

That said matter and the issues raised by the said

return and answer of respondents, as so amended, came

on regularly for hearing before the Court on the 22d day

of July, 1902, and thereupon Messrs. Thomas & Gerstle,

attorneys for plaintiff as aforesaid objected to the suffi-

ciency of the return of respondents as so amended, and

m^'ved the Court that a peremptory writ of mandate issue

directed to the respondents, the said City of Santa Cruz,
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and to David C. Clark, as Mayor of said City of Santa

Cruz, and to Fred R. Walti, Henry Willey, Frank K. Rob-

erts and John B. Maher, as members of and composing

the Common Council of the City of Santa Cruz, and to

F. W. Lucas, as treasurer of said City of Santa Cruz,

commanding said City of Santa Cruz and said Mayor and

said memJbers of the Common Council to levy on Septem-

ber loth, 1902, a tax suflQcient to pay the judgment here-

tofore entered in the above-entitled action on May 24th,

1902, with interest thereon from said 24th day of May,

1902, until paid, at the rate of seven per cent per annum,

and costs. And commanding the respondents, the City

of Santa Cruz and F. W. Lucas, as treasurer of said city,

upon the collection of such tax, to pay the plaintiff and

petitioner the said judgment, interest and costs, not-

withstanding said return as so amended; and said at-

torneys and counsel for plaintiff, in connection with said

motion, admitted that all of the allegations of said re-

turn and answer as so amended were and are true. And

said attorneys and counsel for the defendants and re-

spondents in connection with said motion, admitted that

no special tax had been levied by the Mayor and Common

Council of the City of Santa Cruz for the purpose of pay-

ing the bonds and couporis sued on in this action, or any

other bonds or coupons of the same issue, except the tax

which was levied and collected as alleged in paragraph

11 of the respondents' return to the petition for a writ of

mandamus.

Said motion and objection were thereupon argued and

submitted to the Court for consideration and decision,
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and the Court, on the 28th day of July, 1902, having fully

.considered the same, sustained plaintiff's said objection to

the sufficiency of the said return as so amended, to which

ruling respondents then and there duly excepted, and

now a.s.sign said ruling as Error No. 1; and the Court

thereupon further granted plaintiff's said motion that a

peremptory writ of mandate issue out of this Court com-

manding respondents. City of Santa Cruz, a corporation,

David C. Clark, Mayor of said city of Santa Cruz, Fred

R. Walti, Henry Willey, Frank K. Roberts and John B.

Maher, members of and composing the Common Council

of said City of Santa Cruz, to levy a tax for the payment

of the judgment heretofore rendered herein, and com-

manding the respondents. City of Santa Cruz and F. W.

' Lucas, treasurer of said City of Santa Cruz, upon the col-

lection of such tax, to pay to plaintiff the said judgment

with interest thereon and costs of this proceeding, not-

withstanding the return and answer of respondents, as

so amended, to which ruling respondents then and there

duly excepted, and now assign said ruling as Error No. 2.

Thereafter, on the 29t)h day of July 1902, said Court

made, signed and filed its order for the issuance of said

peremptory writ of mandate, which said order is in the

words and figures following, to wit:
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Jn tliv United Slalcs Cnciiit Court, in ami for the Ninth Cir-

cuit j Northern District of California.

ALBERT H. WAITE,

Plaintiff, \

vs.

No. 12,094.

CITY OF SANTA CRUZ (a Corpora'

tion),

Defeudant.

Order for Issuance of Peremptory Writ of Mandate.

The order to show cause Avhv a peremptory writ of

mandate should not be issued in the above-entiiled mat-

ter came on regularly to be heard on July 22d, 1902,

upon the i)etiti()n of the plaintiff filed herein, and upon

the return find amendment thereof filed by the respond-

ents, to the alternative writ of mandate issued herein

on June 20th, 1902, Messrs. Thomas & Gerstle appearini;,-

for the petitioner and IMessrs. Maguire & Lindsay ap-

])earing for the respondents.

And the matter having been fully considered by the

Court

:

It is hereby ordered that a peremptory writ of man-

date issue out of this Court directed to the respondents,

the City of Santa Cruz, and to David C. Clark, as Mayor

of said City of Santa Cruz, and to Fred. I. Walti. Henry

Willey, Frank K. Roberts and John B. Maher, as mem-

bers of and composing the Common Council of the City

of Santa Cruz, and to F. W. Lucas, as treasurer of said

City of Santa Cruz, commanding said City of Santa

Cruz, and said Mayor, and said members of the Common
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Council, to levy on September loth, 1902, a tax sufficient

U* pay the judj^meut heretofore entered in the above-en-

titled action on May 24th, 11>02, in the sum of twenty-

two housand one hundred ten and 05-100 (22,110.65) dol-

lars, with interest thereon from said 24th day of .May,

1902, until paid, at the rate of seven (7) per cent per

annum, and witli the costs of this proceeding taxed at

twenty-seven and 20-100 (27.20) dollars.

And commanding the respondents, the ('ity of Santa

Ouz and F. W. Lucas, as treasurer of said city, upon

the collection of such tax, to pay to plaintiff and peti-

tioner herein the said judgment, interest thereon, and

costs of this proceeding.

Dated this 29th day of July, A. D. 1902.

JAS. H. BEATTY,

Judge.

[Endorsed] : "Filed July 29, 1902. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk."

To which order respondents, by leave of Court re-

served their objection and exception, and now assign

said ruling and order as Error No. 3.

Wherefore, said respondents (plaintiffs in error) pray

that the said order of the Circuit Court of the United

States in and for the Ninth Circuit, Northern District of

California^ granting and directing the issuance of a

peremptory writ of mandate against said respondents,

as hereinabove set forth, be reversed, and that said Cir-

cuit Court be directed to dismiss the alternative writ of

mandate herein.
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. The above is presented as the bill of exceptions on be-

half of the said respondents.

Dated August 8th, 1902.

LINDSAY & NETHERTON and

JAMEtS G. MAGUIRE,

Attorneys and Counsel for Kespondents.

The foregoino- is hereby allowed, settled and approved

as respondents' bill of exceptions from the order of the

Court granting a peremptory writ of mandate against

said respondents in the above-entitled action.

The exceptions therein noted were taken in all re-

spects as provided by law and the rules of this Court.

The said foregoing bill of exceptions was duly pre-

sented and filed within the time allowed by law and by

the order of this Court.

Dated August 11th, 1902.

JAS. H. BEATTY,

Judge.

Service by copy of the foregoing bill of exceptions is

hereby admitted this Sth day of August, 1902, within

the time allowed by law and by the order of the above-

entitled Court.
,

Dated August 8 th, 1902.

THOMAS & GERSTLE,

Attorneys for Plaintiff.

Time for presentation of amendments to the foregoing

bill of exceptions is hereby Avaived, and said bill of ex-

ceptions may be presented to the Judge of said United

States Circuit Court, who heard and determined plain-
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liff's motion aud application for said peremptory writ

of mandate for allowance and (settlement this 9tli day

of Aiiyiist, 1902. TiJOMAS & GEKSTLE,

Attorneys for Plaintiff.

[Endorsed]: Filed August 11, 1902. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, in and for the

Ninth Circuit, 'Northern District of California.

ALBERT H. WaITE,

Plaintiff,

vs.

CITY OF SANTA CRUZ (a Corpora-

tion),

Defendant.

CITY OF SANTA CRUZ (a Corpora-

tion), DAVID C. CLARK, Mayor of l>No. 12,004.

said City of Santa Cruz, FRED. R.

WALTI, HENRY WILLEY, FRANK
K. ROBERTS, and JOHN B. MA-

HER, Members of and Composing the

Common Council of said City of Santa

Cruz, and F. W. LUCAS, Treasurer

of said City of Santa Cruz,

Respondents.

Petition for Writ of Error and Supersedeas.

The respondents in the above-entitled action. City of

Santa Cruz, a corporation, David C. Clark, Mayor of said
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City of Santa Cni7>, Fred. R. Walti, Henry Willey, Frank

K. Roberts and John B. Maher, members of and compos-

ing) the Common Council of said City of Santa Cruz, and

F. W. Lucas, treasurer of said City of Santa Cruz, and

each and all of tliem, feeling aggrieved by the order

made and entered on the 29th day of July, 1902, in said

cause, ordering and directing that a peremptory writ of

mandate issue out of said Court directed to the said re-

spondents and to each and all of them, commanding the

respondents, City of Santa Cruz, a corporation, David C.

Clark, Mayor of said City of Santa Cruz, Fred R. Walti,

FTenry Willey, Frank K. Roberts and John B. Maher,

members of and composing the Common Council of said

City of Santa Cruz, to levy on September 15th, 1902, a

tax sufficient to pay the judgment heretofore entered in

the above-entitled action on May 24th, 1902, together

with interest on said judgment and costs of said proceed-

ing for a peremptory writ of mandate; and commanding

the respondents City of Santa Cruz and F. W. Lucas,

Treasurer of said City of Santa Cruz, upon the collection

of such tax, to pay to plaintiff the said judgment, inter-

est therein and costs of said proceeding; come now by

^Messrs. Lindsay & Netherton and James G. Maguire,

their attorneys and counsel, and petition said Court for

an order allowing said respondents to prosecute a writ

of error to the Honorable the United States Circuit

Court of Appeals for the Ninth Circuit, under and ac-

cording to the laws of the United States in that behalf

made and provided, and that all further proceedings in

this Court be suspended and stayed until the determina-
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tion of said writ of error by the United States Circuit

Court of Appeals for the Ninth Circuit; and in this be-

half respondents represent and show to the Court that

said plaintiff has expressly waived, by stipulation in

writing, the giving of any bond or undertaking upon this

writ of error, and has expressly consented that this writ

of error be prosecuted to the said the Honorable the

rjnited States Circuit Court of Appeals for the Ninth

Circuit, and that the same shall operate as a supersedeas

without the giving of any bond for costs thereon nor any

supersedeas bond thereon. A copy of said stipulation

in w'riting is annexed to this petition and made a part

hereof. i

Wherefore, petitioners pray that they be allowed to

l?rosecute a writ of error from said order to said Hon-

orable United States Circuit Court of Appeals for the

Ninth Circuit, and that said writ of error operate as a

supersedeas without the necessity for the giving of any

bond by petitioners.

Dated August Sxh, 1902.

LINDSAY ifc NETHERTON and

J.\MES G. MAGUIRE,

Attorneys and Counsel for Respondents and Petitioners.
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In the United States Circuit Court of Appeals in and for the

Ninth Circuit, ISiorthern District of California.

CITY OF SANTA CRUZ (a Corpora-

tion), DAVID C. CLARK, Mayor of

said City of Santa Cruz, FRED. R.

WALTI, HENRY WILLEY", FRANK
K. ROBERTS and JOHN B. MAHER
Members of and Composing the Com-

mon Council of said City of Santa

Cruz, and F. W. LUCAS, Treasurer of

said City of Santa Cruz,

riaintift's in Error,

vs.

ALBERT H. WAITE,
Defendant in Error.

Assignment of Errors.

Come now the City of Santa Cruz, a corporation, David

C. Clark, Mayor of said City of Santa Cruz, Fred. R.

Walti, Henry Willey, Frank K. Roberts and John B.

Maher, members of and composing the Common Council

of said City of Santa Cruz, and F. W. Lucas, Treasurer

of said City of Santa Cruz, plaintiffs in error herein, by

Messrs. Lindsay •& Netherton and James G. Maguire,

their attorneys and counsel, and particularly specify the

following as errors upon which they will rely and which

they will urge upon the hearing of the writ of error from

the order of the Circuit Court of the United States,
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!Ninth Circuit, Northern District of California, granting

, a peremptory writ of mandate against said plaintiffs in

error in the above-entitled cause:

: I.

That the Circuit Court of the United States in and for

the Ninth Circuit, Northern District of California, erred

in sustaining the objection of defendant in error (plain-

tiff in said court) to the sufficiency of the return made

by plaintiffs in error herein (respondents in said court)

to the alternative writ of mandate issued by said Court

on the 20th day of June, 1902, and in holding and ruling

that said return to said alternative writ of mandate was

insufficient.

II.

That said Circuit Court erred in granting the motion

of defendant in error (plaintiff in said court) that a per-

emptory writ of mandate issue out of said court direct-

ing and commanding these defendants in error (re-

spondents in said court) to levy a tax for the payment

of the judgment theretofore rendered in said cause in

favor of defendant in error (plaintiff in said court) and

against the City of Santa Cruz, defendant and respond-

ent in said cause, notwithstanding the return and an-

swer of plaintiffs in error (respondents in said court) to

the alternative writ of mandate theretofore issued in

said cause, and in ruling that said peremptory writ of

mandate should issue as aforesaid, in this: That said re-

turn and answer clearly show that plaintiffs in error

(respondents in said court) have no legal power, author-

ity or right to levy the tax prayed for in the petition
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of defendant in error (plaintiff in said court) for a writ

of mandate herein, nor to levy the tax specified in the

alternative writ of mandate issued in said cau^e on the

20th day of June, 1902, nor any tax whatever, to pay said

judgment, or any part, or portion thereof, and that said

(^ourt was without jurisdiction, right or authority to or-

der, direct or require said plaintiffs in error (respond-

ents in said Court), or any of them, to levy such tax, or

any tax, for the payment of said judgment, or any part

or portion thereof.

III.

That said Circuit Court erred in making and entering

its order for the issuance of a peremptory writ of man-

date directed to the plaintiffs in error (respondents in

said Court) commanding the plaintiffs in error. City of

Santa Cruz, a corporation, David C. Clark, Mayor of said

City of Santa Cruz, Fred. R. Walti, Henry Willey, Frank

K. Roberts and John B. Maher, members of and compos-

ing the Common Council of said City of Santa Cruz, to

levy, on September 15th, 1902, a tax sufficient to pay the

judgment theretofore entered in said action on May 24th,

1902, with interest thereon from said 24th day of May,

1902, until paid at the rate of seven per cent per annum,

with the costs of said proceeding, and commanding the

respondents, the City of Santa Cruz, and F. W. Lucas,

treasurer of said City of Santa Cruz, upon the collection

of such tax to pay to petitioner in said action the said

judgment, interest thereon and costs of said proceeding,

in this: That all of the allegations and averments of the

return and answer of plaintiffs in error (respondents in
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said court) to the alternative writ of mandate issued out

of said court on the 20th day of June, 1902, directed to

these defendants in error (respondents in said court),

were admitted to be true by the motion of the attorneys

and counsel for said defendant in error (plaintiff in said

court) that a peremptory writ of mandate issue against

said plaintiffs in error (respondents in said court), not-

withstanding their said return and answer; and by the

express admission and declaration of said attorneys and

counsel in open count. And the said allegations and

averments of said return and answer clearly show that

•plaintiffs in error (respondents in said court) have no

legal power, autJiority, or right, and at the time of the

making of said order had no legal power, authority or

right, to levy the tax mentioned and specified, and which

they are by the terms of said order required to levy, nor

any legal power, authority, or right to levy any tax what-

ever to pay the judgment rendered and entered in said ac-

tion on the 24th day of May, 1902, as in said order set

forth, nor any part or portion thereof, and that said court

was without jurisdiction, right, or authority to order, di-

rect, or require said plaintiffs in error (respondents in

said court), or any of them, to levy the tax mentioned

and specified in said order, and which they are by said

order commanded and directed to levy for the payment

of said judgment, or any part or portion thereof.

That said Circuit Court erred in making its order for

the issuance of a peremptory writ of mandate directed

to the plaintiffs in error (respondents in said court) com-



vs, Albert H. Waite. 73

manding said plaintiffs in error, City of Santa Cruz, a cor-

poration, David C. Clark, Mayor of said City of Santa

Cruz Fred E. Walti, Henry Willey, Frank K. Egberts,

and John B. Maher, members of and composing the Com-

mon Council of said City of Santa Ctuz, to levy, on Sep-

tem'ber 15th, 1902, a tax sufficient to pay the judgment

theretofore entered in said action, on May 24th, 1902, with

interest thereon from said May 24th, 1902, until paid, at

the rate of seven per cent per annum, with the costs of

said proceeding, in this: That the petition of defendant

in error (plaintiff in said court) prayed for a writ of man-

date requiring said respondents forthwith (and not other"

wise) to levy such a tax, and the alternative writ of man-

date issued upon said petition, on the 20th day of June,

1902, and duly served upon plaintiff in error (respondents

in said court) required and commauded said respondents

to levy a tax for the payment of said judgment, as in said

alternative writ of mandate specified, between said 20th

day of June, 1902, and the 14th day of July, 1902, and the

return and answer to said alternative writ of mandate

clearly «how"S that said respondents could not lawfully

levy such tax, nor any tax, for the payment of said judg-

ment, or any part or portion thereof, nor for any other

purpose, between said 20th day of June, 1902, and said

14th day of July, 1902, and that said Circuit Court was

wholly without jurisdiction, authority, or right to issue

a peremptory writ of mandate commanding said plain-

tiffs in error (respondents in said court) to levy such tax,

or any tax, for the payment of said judg-ment, or any part

'thereof, or otherwise, on the 15th day of September, 1902.
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Therefore, the said plaintiffs in error (respondents in

said Circuit Court) pray that the said order of the Circuit

Court of the United States in and for the Ninth Circuit,

Northern District of C-alifornia, made and entered on the

29th day of July, 1902, be reversed, and that said Circuit

Court be directed to dismiss the alternative writ of man-

date against said respondents heretofore granted, made

and issued herein.

Dated August 9th, 1902.

LINDSAY & NETHERTON and

JAMES G. MAGUIRE,

Attorneys and Counsel for Plaintiffs in Error (Respond-

ents in the said Circuit Court.)
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In the Circuit Court of the United States, in and for the Ninth

Circuit, Northern District of California.

ALBERT H. WAITE,
Plaintiff

vs.

>

CITY OP SAITA CRUZ (a Corporation

Defendant

CITY OF SANTA CRUZ, DAVID C
CLARK, Mayor of said City of Santa

Cruz, FRED R. WALTI, HENRY
WILLEY, FRANK K. ROBERTS, and

JOHN B. MAKER, Members of and

Composing the Common Council oi

said City of Santa Cruz, and F. W
LUCAS, Treasurer of said City oj

Santa Cruz,
I

i Respondents
J

Order Allowing Writ of Error.

The City of Santa Cruz (a corporation), David C. Clark,

Mayor of said City of Santa Cruz, Fred R. Walti, Henry

Willey, Frank K. Roberts, and John B. ]Miaher, members

of and composing the Common Council of said City of

Santa Cruz, and F. W. Lucas, treasurer of said City of

Santa Cruz, respondents in the above-entitled action, hav-

ing filed in the Circuit Court of the United States, in and

for the Ninth Circuit, Northern District of California, its

petition for a writ of error from the order made and en-

tered therein on the 29th day of July, 1902, for the issu-

ance of a peremptory writ of mandate directed to said
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respondents, and commanding them to levy a tax, as in

said order specified, and to pay the proceeds of said tax

to the plaintiff herein, as in said order specified, and said

respondents having filed their as'sigmnent of errors

—

It is ordered that said writ of error do issue in the form

of law, according to the statute in such cases made and

provided.

Dated August 11th, 190(2.

JAS. H. BEATTY,

Judge.

In the Circuit Court of the United States, in and for the Ninth

Circuit, Northern District of California.

ALBERT H. WAITE,
Plaintiff

vs.

> Xo. 12,094.

CITY OF SANTA ORUZ (a Corporation)

Defendant

CITY OF SANTA CRUZ (a Corporation)

DAVID C. CLARK, Mayor of said City

of Santa Cruz, FRED R. WALTI
HENRY WILLEY, FRANK K. ROB
ERTS, and JOHN B. MAHER, Mem

'bers of and Composing the CommoL

Council of said City of Santa Cruz, aao

F. W. LUCAS, Treasurer of said City

of Santa Cruz,

Respondents

Stipulation Waiving Bond on Writ of Error.

It is hereby stipulated and consented that the respond-

ents Citv of Santa Cruz, a corporation, David C. Clark,
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Mayor of said City of Santa Cruz, Fred. K. Waiti, Henry

Willey, Frank K. Roberts, and John B. Maher, members

of and composing the Common Council of said city of

Santa Cruz, and F. W. Lucas, treasurer of said City of

Santa Cl'uz, may prosecute a writ of error to the United

States Circuit Court of Appeals for the Ninth Circuit, in

the above-entitled cause, from the order for a peremptory

writ of mandate against said respondents, made and en-

tered by the above-entitled court, on the 29th day of July,

1902, without being required to give any bond for costs

on such writ of error, and that said writ of error shall

operate as a supersedeas without the giving of any super-

sedeas bond by or on behalf of said respondents.

Dated August 8th, 1902.

THOMAS & GERSTLE,

Attorneys and Counsel for Plaintiff.
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In the United States Circuit Courts in and fi-r the Niiith

Circuit, Northern District of California.

ALBERT H. WAITE,
Plaintiff

vs.

!^ No 12,094.

CITY OF SANTA OEUZ (a Corporation)

Defendant

CITY OP SANTA ORUZ (a Corporation)

DAVID C. CLARK, Mayor of said Cit

of Santa Cruz, FRED. R. WALTI
HENRY WlLLEY, PRANK K. ROB
BRTS, and JOHN B. MAHER, Mem
bers of and Composing the Common
Council of said City of Santa Cruz, and

F. W. LUCAS, Treasurer of said Citj

of Santa Cruz,

Respondents

Order Concerning Bond on Writ of Error.

Upon reading and filing the stipulation of Thomas &
Gerstle, attorneys and counsel for plaintiff herein, waiv-

ing bond on writ of error and consenting that respond-

ents herein "may prosecute a writ of error to the United

States Circuit Court of Appeals for the Ninth Circuit, in

the above-entitled cause, from the order for a peremptory

writ of mandate against said respondents, made and en-

tered by the above-entitled court, on the 29th day of July,

1902, without being required to give any bond for costs
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on such writ of error, and that said writ of error shall

operate as a supersedeas without the giving of any su-

persedeas bond by or on behaJf of said respondents," and,

on motion of Messrs. Lindsay & Netherton and James G.

Maguire, attorneys and counsel for respondents aibove

named

—

It is ordered that said respondents be, and they are

hereby, permitted and authorized to prosecute a writ of

error to the United States Circuit Court of Appeals for

the Ninth Circuit, in the above-entitled cause, from the

order for a peremptory writ of mandate against said re-

spondents, made and entered by the above-entitled court,

on the 29th day of July, 1902, without giving any bond for

costs on such writ of error.

And it is further ordered that said writ of error operate

as a supersedeas herein without the giving or filing of

any supersedeas bond by or on behalf of said respond-

ents.

Dated August 11th, 1902.

JAS. H. BEATTY,

Judge.

[Endorsed] : Petition for Writ of Error and Superse-

deas, Assignment of Errors, Stipulation Waiving Bond,

Order Concerning Bond and Order Allowing Writ of

Error. Filed August 11, 1902. Southard Hoffman,

Clerk. By W. B. Bealzley, Deputy Clerk.
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In the Circuit Couti of the United States^ yinth Judicial

Circuit, Xorthem District of California.

ALBERT H. WAITE,
Plaintiff,

vs.

CITY OF SANTA CRUZ (a Corpora-

tion),

Defendant.

CITY OF SANTA CRUZ la Corpora-

tion). DAVID C. CLARK. Mayor of

said CitT of Santa Cniz. FRED R.

WALTI. HENRY WILLEY. FRANK
K. ROBERTS, and JOHN B. MAHER.
Members of and Composicg the Com-

mon Council of said Citv of Santa

Cruz.

Respondents

Certificate to Record on Writ of Error.

I, Southard Hoffman, clerk of the Circuit Court of the

United States, of the Ninth Judicial Circuit, in and for

the Northern District of California, dc hereby certify

the foregoing ninety-six (90) pages, numbered from 1

to 96. inclusive, to be a full, true and correct copy of the

Bill of Exceptions; Respondents' Petition for Writ of

Error and Supersedeas; Respondents' Assignment of

Errors: Order Allowing Writ of Error: Stipulation

Waiving Bond on Writ of Error: Order Concerning Bond

on Writ of Error: all filed Ausnist 11. 1902, and which
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by stipulation filed August 18th, 1902, constitute the

record and return to the annexed writ of error.

I further certify that the cost of the foregoing return

to writ of error is |56.00, that said amount was paid by

the defendant and respondents herein, and that the

Original Writ of Error and Original Citation are hereto

annexed and form a part hereof.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, this 21st day

of August, A. D. 1902.

[Seal] SOUTHARD HOFFMAN,

Clerk of United States Circuit Court, Ninth Judicial

Circuit, Northern District of California.

Writ of Error.

UNITED STATES OP AMERICA—ss.

The President of the United States, to the Honorable,

the Judges of the Circuit Court of the United States

for the Ninth Circuit, Northern District of Cali-

fornia, Greeting:

Because, in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

Circuit Court, before you, or some of you, between City

of Santa Cruz, David C. Clark, Fred R. Walti, Henry

Willey, Frank K. Roberts, John B. Maher, and F. W.
Lucas, plaintiffs in error and Albert H. Waite, defend-

ant in error, a manifest error hath happened, to the

great damage of the said plaintiffs in error, as by their

complaint appears.
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We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you, if

judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, with all things concerning the same to

the United States Circuit Court of Appeals for the Ninth

Circuit, together with this writ, so that you have the

sanie at the city of Seattle, in the State of Washington,

on the 8th day of September next, in the said Circuit

Court of Appeals, to be then and there he'd, that the

record and proceedings aforesaid being inspected, the

said Circuit Court of Appeals may cause further to be

done therein to correct that error, what of right, and

according to the laws and customs of the United States,

should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, the 11th day of Au-

gust, in the year of our Lord one thousand nine hun-

dred and two.

[Seal] SOUTHARD HOFFMAN,
Clerk of the Circuit Court of the United States, for the

Ninth Circuit, Northern District of California.

Allowed by:

JAS- H. BEATTY,

Judge.

Service of within writ and receipt of a copy thereof is

hereby admitted this 11th day of August, 19(>2.

THOMAS & GERSTLE,

Attorneys for Defendant in Error.
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The answer of the Judges of the Circuit Court of the

United States of the Ninth Judicial Circuit, in and for

the Northern District of California:

The record and all proceedings of the plaint whereof

mention is within made, with all things touching the

same, we certify under the seal of our said Court, to

the United States Circuit Court of Appeals for the Ninth

Circuit, within mentioned at the day and place within

contained, in a certain schedule to this writ annexed as

within we are commanded.

By the Court.

[Seal] SOUTHARD HOFFMAN,
Clerk.

[Endorsed] : No. 12,094. Circuit Court of the United

States, Ninth Circuit, Northern District of California.

Albert H. Waite, Plaintiff, vs. City of Santa Cruz,

Defendant. Writ of Error. Filed August 12, 1902.

Southard Hoffman, Clerk. By W. B. Beaizley, Deputy

Clerk.

Citation.

UNITED STATES OP AMERICA—ss.

The President of the United States, to Albert H. Waite,

Defendant in Error, Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city of Seattle,

in the State of Washington, within thirty days from the



84 City of Santa Cru- ct al

date hereof, pursuant to Writ of Error, in the clerk's

oflBce of the Circuit Court of the Uniteri Stati?;<, for the

Northern District of California, wherein City of Santa

Cruz, David C Clark et al., are plaintiffs in error and

you are defendant in error, to show cause, if any there

be, why the judgment and order rendered against the

said plaintiffs in error, as in the said writ of error

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that behalf.

Witness, the Honorable JAS. H BEATTY, United

States District Judge for the District of Idaho, this

11th day of August, A. D. 1902.

JAS. H. BEATTY,

United States District Judge.

Service of within citation, by copy, admitted this

nth day of August, A. D. 1902.

THO^ilAS & GERSTLE,

Attorneys for Defendant in Error.

[Endorsed] : No. 12,094. In the Circuit Court of the

United States, for the Ninth Circuit, Northern District

of California. Albert H. Waite, Plaintiff, vs. City of

Santa Cruz (a Corporation), Defendant. Citation. Filed

August 12, 1902. Southard Hoffman, Clerk. By W. B.

Beaizley, Deputy Clerk.
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[Endorsed]: No. 88C. In the United States Circuit

Court of Appeals for the Ninth Circuit. City of Santa
Cruz, David C. Clark, Fred K. Walti, Henry Willey,

Frank K. Koberts, John B. :Maher, and F. W. Lucas,

Plaintiffs in Error, vs. Albert H. Waite, Defendant in

Error. Transcript of Record. Upon Writ of Error to

the United States Circuit Court for the Northern Dis-

trict of California.

Filed August 22, 1902.

F. D. MONCKTON,

Clerk.
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IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

CITY OF SANTA CRUZ et al..

Plaintiffs in Error,

vs.

ALBERT H. WAITE,
Defendant in E

\

rror.J

OPENING BRIEF OF PLAINTIFFS IN ERROR.

STATEMENT OF FACTS.

On the 16th day of April, 1894, the respondent City of

Santa Cruz, a municipal corporation, issued three hundred

and sixty municipal refunding bonds of the par value of

one thousand dollars each, numbered consecutively from

one to three hundred and sixty, and divided into forty

series of nine bonds each; the first series of nine bonds,

consisting of bonds numbered one to nine inclusive, falling

due on the 15th day of April, 1895. Tlie refunding bonds

in question were issued under the provisions of an Act of

the Legislature of the State of California, approved March

1, 1893, authorizing certain classes of incorporated cities

and towns to refund their bonded indebtedness and issue



bonds therefor (Stats. Cal., 1893, p. 59). To each of said

boDids was attached forty coupons, each representing the

int^^rest thereon for one year, coupon number one on each

of said bond;s falling due on the 15th day of April, 1895.

Said first series of bonds, numbered from one to nine in-

clusive, and three hundred aud sixty coupons, that is to

say, coupon number one on each of the three hundred and

sixty bonds, fell due and were payable on the 15th day of

April, 1895. Tbe City of Santa Cruz refused to pay said

first series of bonds and the coupons representing the

first year's interest on all of said bonds when due, and on

the day of May, 1895, defeudant in error herein, Albert

H. Waite, to whom said first series of bonds and one hun-

dred and seventy-two of the coupons falling due on April

15, 1S95, had been assigned for collection, commenced an

action at law thereon in the United States Circuit Court,

Ninth Circuit, Northern District of California, against

the City of Santa Cruz, to recover the amount of the prin-

cipal of said first series of bonds and the amount of said

one hundred and seventy-two coupons' falling due April

15, 1895. (Rec., pp. 3 to 12.) The City of Santa Cruz,

in due time, answered the complaint, setting up several

defenses (Kec, p. 13). Upon the issues thus joined the

action was tried and judgment rendered in favor of defend-

ant in error herein for an amount somewhat less than the

amount sued for (Rec., p. 13). A writ of error was prose-

cuted to the United States Circuit Court of Appeals, Ninth.

Circuit, which reversed the judgment of the Circuit Court

and ordered judgment to be entered in favor of said City



of Santa Cruz upon the ground that the entire bond issue

T\^s void and that the bonds in question were, for that rea-

son, invalid, even in the hands of innocent purchasers.

On certiorari to the United States Supreme Court the judg-

ment of the United States Circuit Court of Appeals was

reversed, and tlio original judgment of the United States

Circuit Court Avas ordered vacated, with instructions

to that Court to take further proceeding.^ in accordance

with the decision of the United States Supreme Court

(Rec, pp. 13, 14). Thereafter, such proceedings were had

that on the 24th day of May, 1902, a judgment was rend-

ered and entered, in favor of defendant in error herein, for

the sum of twenty-two thousand one hundred and ten and

65-100 (22,110.65) dollars (Rec, pp. 14-16). Thereafter,

on. the 20th day of June, 1902, defendant in error filed a

petition in said Circuit Court praying for a ^\Tit of man-

date requiring said City of Santa Cruz and its officers

forthwith to levy a tax for the payment of said judgment

and to pay the same to him out of the revenue derived

from such tax (Rec, pp. 16-21). The Court thereupon is-

sued an alternative writ of mandate in accordance with

the prayer of said petition commanding the officers of

said City of Santa Cruz that immediately after the re-

ceipt of said writ they do levy a tax sufficient to pay the

whole amount of said judgment, with interest thereon from

May 24th, 1902, together with the costs of said proceeding,

and that they pay the whole amount of said judgment to

the defendant in error herein, together with interest and

costs, out of the revenue derived from such tax, or to show



cause on the 14th day of July, 1902, why they had not done

so (Rec., pp. 21-3). Said alternative WTit of mandate was

duly served upon the plaintiffs in error herein, and on the

return day of said TSTit, namely, on the 14th day of July,

1902, plaintiffs in error served and filed their return and

answer to said alternative ^Tit of mandate ( Rec, pp. 23 to

59) . The said return to the alternative writ of mandate ad-

mitted the rendition and entry of the judgiiient at law in

favor of respondent herein and against said City of Santa

Cruz, as alleged in respondent's said petition, but alleged

that the bonds and coupons upon which said judgment was

rendered and based were issued by the City of Santa Cruz

under the provisions of said Act of the Legislature of the

State of California, approved March 1, 1893, by the terms

of which Act, in conformity with the requirements of Sec-

tion 18 of Article XI of the Constitution of California,

said bonds and coupons were payable only out of the reve-

nue to be derived from a tax to be levied each year for the

period of forty years for the payment of one series of

bonds and one series of coupons, the special tax for the pay-

ment of the first series of bonds and the first series of

coupons, upon which said judgment was rendered and

based, being required by said statute and by said Consti-

tutional provision, and by the ordinance of the City of

Santa Cruz, pursuant to said Act and under which said

refunding bonds were issued, to be levied on the third

Monday in September, 1894 (Rec, pp. 25-6, 34-5, 37-40,

41, 43-4, 49, 52-53) ; that said tax for the payment of said

first series of bonds and coupons was levied by the Mayor



and Common Council of said City of Santa Cruz (the

governing body of said city) on the said 24th day of Sep-

tember, 1894, and was collected between that date and the

15th day of April, 1895 (Kec, pp. 27-9, 35-6), and was, by

resolution of the Mayor and Common Council subse-

quently, to wit, on January 6th, 1900, transferred

to the general fund of said City of Santa Cruz

and paid out upon warrants and claims against

said City of Santa Cruz, duly allowed, audited and ap-

proved, prior to the 30th day of June, 1900 (Rec, pp.

56-8) ; that by the levy of said special tax for the payment

of said first series of bonds and coupons the ]X)wer and

authority and right of plaintiffs in error to levy a tax for

the payment thereof, or for the payment of any judgnient

rendered and based thereon, was fully exercised and ex-

hausted, and that in consequence thereof said plaintiffs

in error had no right or power or jurisdiction or authority

to levy the tax specified In said alternative writ of man-

date, or to le\'y any tax for the payment of said judgment,

or any part or portion thereof (Rec., pp. 28-9, 35-6) ; that

the Treasurer of said City of Santa Cruz did not have, and

has not at any time had since said 30th day of eTune, 1900,

any money or any funds or fund in his possession or under

his control, as Treasurer of said City of Santa Cruz, or

otherwise, with which or out of which said judgment, or

any part or portion thereof, could have been paid (Rec,

p. 27) ; that the Mayor and Common Council did not

refuse to levy the tax mentioned in said alternative writ

of mandate and which they were by said alternative writ
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commanded to lefvy, but that they had taken no action upon

the matter, because they were, and each of them was,

wholly without legal power or authority to levy any tax

for the payment of said judgment, or any part thereof, be-

tAveem the 24th day of May, 1902, upon which

said judgment was rendered and entered, and the

14th day of July, 1002, the return day of said

alternative writ of mandate, because by the laws

of the State of Californa said Mayor and Com-

mon Council are prohibited from levying any tax what-

ever during the months of June, July or August of any

year, or at any time other than the third Monday in Sep-

tember of each year, as in said statutes provided ( Rec, pp.

29-31) ; that all taxes which the Mayor and Common Coun-

cil of the City of Santa Cruz are authorized or permitted

by law to levy for municipal purposes are absolutely re-

quired and necessary in each fiscal year for the proper

maintenance of the municipal government of the said City

of Santa Cruz and for the necesssary payment of the cur-

rent expenses for said city, and that no part of the revenue

for any such or for any fiscal year could be devoted to the

payment of the judgment of respondent herein without

seriously impairing the efficiency of the government of

the said City of Santa Cruz, and that therefore no tax

could be levied by said Mayor and Common Council under

their general power of taxation to pay said judgment, or

any part thei'eof (Rec, pp. 31-3), and that the cause of

action set forth in the petition of defendant in error for a

"v\Tit of mandamus in said action was barred by the Statute



of Limitations of the State of California (Rec., pp. 36-7,

54).

The return set forth as exhibits annexed thereto and

made part thereof (1) the act of the legislature of the

State of California under which said refunding- bonds were

issued by the City of Santa Cruz (Rec, pp. 37-40) ; (2)

Section 18 of Articlg! XI of the Constitution of California,

governing the incurring of indebtedness by municipal cor-

porations in the State of California (Rec., pp. 40-1) ; (3)

Ordinance 320 of the City of Santa Cruz, providing for the

issuance of the refunding bonds in question and for tlie

levy of an annual tax for the payment of one-fortieth of

the principal of said bonds each year for the period of

forty years (Rec., pp. 41 to 52) ; (4) Sections 13 and 14

of an act to incorporate the City of Santa. Cruz, approved

March 11, 1876, being the Charter of said City of Santa

Cruz (Rec, pp. 52-3) ; (5) Section 3714 of the Political

Code of California, limiting the power of taxation by mu-

nicipal corporations for the purpose of paying the bonded

indebtedness or judgments arising therefrom (Rec, pp.

53-4)
; (6) Sections 335, 337 and 343 of the Code of CivU

Procedure of the State of California limiting periods with-

in which actions may be commenced on certain causes of

action (Rec, p. 54).

The hearing of the issues raised by the said return and

answ^er filed in said Circuit Court by the plaintiffs in error

herein came on regularly for hearing before the Court on

on the 22d day of July, 1902 ; counsel for defendant in error

(plaintiff in the Court below) thereupon objected to the
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eufficiency of the return made by plaintiffs in error (re-

spondents in said Court) and moved the Court that a per-

emptory writ of mandamus issue directed to the respond-

ents and commanding certain of said respondents, namely,

the ^layor and Common Council of said City of Santa

Cruz, to levy a tax on September 15, 1902, for the pay-

ment of said judgment, with interest, etc., and commanding

the Treasurer of the City of Santa Cruz, upon the collec-

tion of such tax, to pay to r'esx>ondent herein the said

judgment, with interest and costs, notwithstanding the

said return made by these plaintiffs in error (Rec, pp.

60-1) ; after argument said Circuit Court sustained said

objection to the sufficiency of the return and gTanted said

motion of the attorney and counsel for respondent herein

(plaintiff in said Court) that a peremptory writ of man-

damus issue requiring said Mayor and Common Council to

levy the tax in question on the 15th day of September, 1902,

and thereujwn made and entered its order for the issuance

of such peremptory writ of mandamus (Rec., pp. 62-4).

Plaintiffs in error reserved their exceptions to the said

rulings of the Court and to said order for the issuance of a

peremptory wTit of mandamus, and ini due time presented

their bill of exceptions, which was duly settled by the

Court (Rec, pp. 62, 64-5).

Whereupon, plaintiffs in error presented to the Court

their petition for a writ of error (Rec, pp. 66-8), accom-

panied by their assignment of errors (Rec, pp. 69-74)

;

w^hich writ of error was allowed by the Court on the 11th
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day of August, 1902 (Rec, pp. 75-6), and said writ and

citation were duly issued, sensed and filed (Rec, pp. 81-4).

Thereafter, on the 18th day of August, 1902, counsel for

the respective parties made and filed a stipulation provid-

ing that said bill of exceptions and certain other papers

therein enumerated and specified should be certified by

the Clerk of said Circuit Court to this Court and should

constitute the record upon this writ of error (Rec, pp.

1-2).

QUESTIONS INVOLVED.

The questions involved on the pending writ of error in

this cause, generally stated, are as follows

:

1. Can the Mayor and. Common Council of the City of

Santa Cruz be compelled by mandamus to levy and collect

a second tax for the payment of the bonds and coupons

upon which the said judgment of defendant in error herein

against the City of Santa Cruz was based, after a tax

for the payment of said bonds and coupons had been levied

and collected under and in accordance with the provisions

of the act of the Legislature of California authorizing the

issuance of the refunding bonds in question, and under

the provisions of Section 18 of Article XI of the Constitu-

tion of California, and under and in accordance with the

provisions of Ordinance No. 320 of the City of Santa Cruz,

providing for the issuance of said bonds and providing for

an annual tax to pay each series of bonds and coupons

of said bond issue as thev should mature?
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2. nave the Mayor and Common Council of the City of

Santa Ci*uz any legal i)ower, authority or right, under the

laws of the State of California, to levy a second tax for the

payment of the judgment rendered in favor of defendant

in error upon said bonds and coupons after having once

levied and collected such tax for their payment, in ac-

cordance witli the laws of California and the ordinance

of the City of Santa Cruz under which said bonds were

issued?

3. Did the Court below err in holding that the return

made by plaintiffs in error to the alternative writ of man-

date was sufficient and that a peremptory writ of man-

date should issue requiring said plaintiffs in error to

levy the tax in question for the payment of the judgment

in question, notwithstanding such return?

4. Did the Court below err in granting a peremptory

writ of mandate requiring the plaintiffs in error to levy

the tax in question for the payment of said judgment with-

out the showing that a demand had been, made upon the

plaintiffs in error to levy such tax, and that they had re-

fused or unreasonably failed to comply with such demand

before the issuance of the alternative wi'it of mandate?

5. Did the Court below err in making an order for the

issuance of a peremptory writ of mandate requiring the

plaintiffs in error ( resjwndents in said Court) to levy a

tax on the 15th day of September, 1902, for the payment of

said judgment against the City of Santa Cruz notwith-
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standing the fact that the alternative writ of mandate did

not require nor direct the levy of a tax on the 15th of

September, 1902, nor give any notice that a, peremptory

writ of mandate would or might be applied for or issued

requiring the levy of such tax on the 15th day of Sep-

tember, 1902, but required only that plaintiffs in error

(respondents in said Court) should forthwith, that is to

say, between the 20th day of June, 1902 (the date of the

issuance of said alternative \NTit of mandate), and the 14th

day of July, 1902 ( the return day of said alternative writ

of mandate), levy a tax for the payment of said judgment,

or on said 14th day of Jul}^, 1902, to shoio cause why theij

had not done so?

6. Did the Court below err in making an order for the

issuance of a peremptory writ of mandate requiring plain-

tiffs in error (respondents in said Court) to levy a tax for

the payment of said judgment against the City of Santa,

Cruz on* the 15th day of September 1902 after the plaintiffs

in error (respondents in said Court) had clearly and con-

clusively shown by their return, which was admitted to

be true, that they had no legal power, right, authority or

jurisdiction to levy the tax, or any tax, mentioned or

specified in the alternative writ of mandate as required or

directed by said alternative A\Tit of mandate between the

date of the issuance of said alternative writ of mandate

and said return da}^ thereof?

7. Had the Court below the power to command the levy

of a tax greater in amount than fifty cents on each one
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hundred dollars of taxable property in the City of Santa

Cruz for the payment of the said judgment of defendant

in error, under the Statutes of the State of California in

force at the time of the issuance of the bonds on which said

judgment is based, and which said statutes ha^e continued

to remain in force, providing that it shall not be lawful

for any municipality in the State of California to levy or

collect any tax in any one year greater than fifty cents

on each one hundred dollars of property to pay the bonded

indebtedness, or judgment arising therefrom, of such muni-

cipality?

8. Did the Court below err in making an order for the

issuance of a peremptory "v\Tit of mandamus requiring the

Mayor and Common Council of the City of Santa Cruz to

levy a tax during the fiscal year 1902-3 for the payment of

an obligation of the City of Santa Cruz which arose and

matured in the fiscal year 1894-5?

9. Did the Court below err in making its order for the

issuance of a peremptory writ of mandate requiring the

plaintiffs in error to levy a tax for the payment of the

judgment of defendant in error against the City of Santa

Cruz after the right of defendant in error to apply to the

Courts of the State of California for a writ of mandamus

to comjyel the levy of such tax had been barred by the

Statute of Limitations of the State of California, and the

said Statute of Limitations having been formally and regu-

larly pleaded in the return of plaintiffs in error to the al-

ternative T\Tit of mandate in said Court?
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CALIFORNIA STATUTES INVOLVED.

Copies of the provisions of the Constitutioni and Statutes

of the State of California and Ordinance© of the City of

Santa Cruz involved in this proceeding are set forth in

the printed record as follows

:

1. Section 18 of Ai'ticle XI of the Constitution of Cali-

fornia. (Henning's Const. Cal., pp. 171-2.) (Rec, pp.

40-L)

2. Refunding act under which the bonds and coupons

in question w^ere issued, entitled "An Act to amend an Act

" entitled 'an Act to authorize the Common Council, Board

" 'of Trustees, or other governdng body of any city or town,

" 'other than cities of the first class, to refund its In-

" 'debtedness, issue bonds therefor, and provide for the

" 'payment of the same,' approved March 15, 1883." (Ap-

proved March 1, 1893.) (Stats. Cal., 1893, p. 59.) (Rec,

pp. 37-40.)

3. Sections 13 and 14 of the Charter of the City of

Santa Cruz, entitled "An Act to reincorporate the City

" of Santa Cruz," approved March 11, 1876. (Stats. Cal.,

1876, pp. 193-5.) (Rec, pp. 52-3.)

4. Section 3714 of the Political Code of California.

(Rec, pp. 53-4.)

5. Sections 335, 337 and 343 of the Code of Civil Pro-

cedure of the State of California. (Rec, p. 54.)
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C. Ordinaiifc 320 of the City of Santa Cruz, providing

for the issuance of the refunding bonds in question and for

the levy of an annual tax to pay the principal and interest

thereof. (Rec, pp. 41-52.)

PART SECOND.

SPECIFICATION OF ERRORS RELIED UPON.

The following is a specification of the errors relied upon

and intended to be urged on behalf of plaintiffs in error

upon the hearing of this cause

:

1. That the Court below erred in sustaining the objec-

tion of defendant in error to the sufficiency' of the return

made by plaintiffs in error herein to the alternative writ

of mandate and in holding and ruling that said return was

insufficient.

(Error assigned, Rec, p. TO.)

2. That the Court below erred in granting the motion

of defendant in error that a peremptory writ of mandate

issue out of said Court directing and commanding these

plaintiffs in error to levy a tax for the payment of the

judgment in question in favor of defendant in error and

against the City of Santa Cruz, notwithstanding the re-

turn and answer of plaintiffs in error to the alternative

writ of mandate.

(Error assigned, Rec, pp. 70-1.)
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3. That the Court below erred ini makinj:? and entering

its order for the issuance of a peremptory writ of mandate

commanding phiintiffs in error to levy, on September 15th,

1902. a tax sufficient to pay the judgment in question there-

tofore rendered and entered in favor of defendant in error

and against said City of Santa Cruz and commanding the

respondents, City of Santa Cruz and F. W. Lucas, Treas-

urer of said City of Santa Cruz, to pay said judgment.

(Error assigned, Rec, pp. 71-2.)

4. That the Court below erred in making its order for

a peremptory writ of mandate commanding the plaintiffs

in error to levy, on September 15th, 1902, a tax sufficient

to pay the judgment in question in favor of defendant in

eiror and against the City of Santa Cruz.

(Error assigned, Rec, pp. 72-3.)
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PART THIRD.

BRIEF OF ARGUMENT.

I.

THE COURT BELOW ERRED IN HOLDING THAT
THE RETURN MADE BY PLAINTIFFS IN ERROR
TO THE ALTERNATIVE WRIT OF MANDi^TE

WAS INSUFFICIENT, BECAUSE SAID RETURN
SHOWED CONCLUSIVELY AND CONFESSEDLY
THAT PLAINTIFFS IN ERROR COULD NOT LAW-

FULLY COMPLY WITH THE COMMAND OF THE
ALTERNATIVE WRIT.

(Error No. 1, Rec, pp. 62, 70.)

The mandatory portion of the alternative writ of man-

date was in the following words : "Therefore we do com-

" mand you that immediately after the receipt of this A\Tit

"you do levy a tax sufficient to pay the whole amount of

" said judgment, with interest thereon from May 24th,

" 1902, together with costs of this proceeding, and that

"you do pay to said plaintiff the whole amount of said

"judgment, with interest thereon from May 24th, 1902,

" together with costs of this proceeding, or that you show

" canine before this Court, at the court-room thereof, at

"the City and County of San Francisco, State of Cali-

" fornia, on the 14th day of July, 1902, at the opening of

" the Court on that day, why you have not done so." (Rec.,

pp. 22-3.)
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the service of the alternative writ, or, construed most favor-

ably to defendant in error, it was a command to levy the

tax ordered between the date of the issuance of the alterna-

tive writ (June 20th, 1902) and the 14th day of July,

1902, the return day of the writ. This, too, was the de-

mand made by the defendant in error upon the Mayor and

Common Council of the City of Santa Cruz (plaintiffs in

error herein), and the return shows that the laws of

the State of California, and under which laws alone said

plaintiffs in error have any right, authority or power to

levy any tax whatever, prohibited said plaintiffs in error

from levying- any tax at any time between the 24th day of

May, 1902 (the date of the judgment in favor of defendant

in error) and the 14th day of July, 1902, the return day

named in the alternative writ of mandate, or at any time

other than the third Monday in September of each year.

Political Code CaL, Sec. 3714;

Stats. Cal^ 1893, pp. 59, 60;

Stats. Cal, 1876, p. 194, Sec. 13.

The Refunding Act (Stats. Cal., 1893, p. 59, Sec. 1),

under which, and under which alone, defendant in error

claims the right to have a tax levied for the payment of

his judgment, pro\ides : "Said Common Council or other

" governing body shall, at the time of fixing the general

" tax levy for each year^ and in the same manner for such

" tax levy provided, levy and collect annually, each year,
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'' suffxcient money to pay one-fortieth part of the principal

" of such bonds and also the annual interest upon the por-

" tion remaining unpaid."

Section 13 of the Charter of Santa Cruz (Stats. Cal.,

1876, p. 194) provides: "The Common Council shall have

" power, and it is hereby made their duty, to provide by

" ordinance for the levying and collecting of all city taxes,

"' and in so doing shall be governed by the State laws in

'• reference to the levying and collecting of State and

" county taxes as far as applicable" (Kec, p. 52).

Section 3714 of the Political Code of California specifi-

cally referred to in Section 13 of the Charter of Santa

Cruz to determine the time at which the Council may levy

municipal taxes, pro'vides : "The Board of Supervisors of

"each county must, on the third Monday m September^

" fix the rate of county tax^, designating the number of

" cents on each one hundred dollars of property levied for

" each fund, and must levy the State and county taxes

" upon the taxable property of the county" (Eec, pp. 53-

54).

It therefore appears conclusively from the return that

the plaintiffs in error could not possibly comply M-ith the

command of the alternative writ of mandate and that the

command of the alternative writ of mandate was itself

contrary to law, and upon that showing and answer the

Court below should have vacated and dismissed the alter-

native writ of mandate.
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It is well settled that an alternative writ stands in the

place of a declaration in an ordinary action and must

show a good prima facie case.

Dillon on Municipal Corporations, par. 864 (note)

;

People vs. Chicago, 51 111., 17;

Home vs. Commrs., 25 Me., 333;

State vs. Bailee/, 7 Iowa, 390;

State vs. Haben, 22 Wis., 660;

People vs. Baker, 35 Barb., 105;

People vs. Hoyt, 66 N. Y., 606.

The Court below did not hold that the command of the

alternative writ of mandate could have been complied

with, and its order for a peremptory writ of mandate does

not proceed upon the theory that the plaintiffs in error

could have complied vvith the alternative writ, but recog-

nizes the rule of law which we have above stated, namely,

that under the laws of the State of Califonria, the plain-

tiffs in error could not lawfully levy a tax for the pay-

ment of the judgment in question, nor any tax, between

the 24th day of May, 1902, and the 14th day of July, 1902,

nor at any time other than the third Monday in Septem-

ber.

The demand was for the levy of a tax at a time when

plaintiffs in error had confessedly no power to levy any

tax at all (Rec, pp. 18, 22-23) . The alternative writ hav-

ing commanded the plaintiffs in error to do an act which

it was legally impossible for them to do and compliance
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with which would have been contrary to law, and no ap-

plication having been made to amend the alternative writ

or to extetid the return day of that writ, the Court should

have sustained the return and denied the application for

a peremptory writ of mandate.

Dillon on Municipal Corporations, par. 866

;

Tapping on Mandamus, 283-284

;

f;. )Sf. vs. Boutivell, 17 Wall., 604.

II.

THE COURT ERRED IN ORDERING THE IS-

SUANCE OF A PEREMPTORY WRIT OF MAN-
DATE COMMANDING THE PLAINTIFFS IN ER-

ROR (RESPONDENTS IN SAID COURT) TO LEVY
A TAX FOR THE PAYMENT OF THE JUDGMENT
IN QUESTION ON THE 15TH OF SEPTEMBER,
1902.

Because

:

{a) No demand ivas made upon plaintiffs in error

{respondents, in the Court heloic), nor upon any of them,

to levy a tax for the payment of the judgment in question

on the 15th of September, 1902; there was no refusal to

levy such taw; no neglect on the part of plaintiffs in error

to levy such tax, and no shotuing that they icoiild not levy

the tax whetiever their duty under the law required them

to levy it.
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The demand was for the levy of a tax between the 24th

of May, 1902, and the 14th of July, 1902 (Kec, p. 18) ;

there was no refusal to levy the tax, but simply inaction

on the part of plaintiffs in error (Rec, pp. 29-30). If

it wa& the duty of plaintiffs in error to levy the tax in

question on the 15th of September, 1902, the presumption

is that they would have performed that duty without be-

ing subjected to the annoyance and expense and costs of

this proceeding, and, therefore, a specific demand ishould

have been made upon them for the performance of the

very act required by the peremptory writ of mandate, and

the alternative writ should have required them to perform

that sjiecific act or show cause w'hy a peremptory writ of

mandate should not issue requiring them to do so.

Mr. Dillon, in his work on municipal corporations (
par.

866, 4th ed.), states that when the writ is sought to en-

force individual rights the affidavits must show in the ap-

plicant or relator a prima facie case and that he has com-

plied with every requisite to effectuate his right to this

remedy. Thus, as it is in general necessary that the de-

fendant should have been requested to do that of which

performance is sought by the writ (the object being that

he shall have the opportunity to do or refuse to do that

which is demanded
)

, the affidavits must show the demand

and the neglect or refusal, or circumstances (such as un-

reasonable delay or neglect to discharge a public duty),

which clearly evinced an intention not to do the act re-

quired.
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There is no showing here of any neglect or refusal, nor

circunustances, which evinced an intention not to levy the

tax. It must be remembered that the judgment against

plaintiffs in error was entered on the 24th day of May of

the present year, and that under the law it is impossible

for plaintiffs in error to levy the tax until the arrival of

the third Monday in September of this year, and they

therefore had no opportunity to levy the tax between the

date of the rendition of the judgment in favor of the de-

fendant in error and the 29th day of July, 1902, w'hen the

order for the peremptory writ of mandate was made and

entered.

Counsel for defendant in error may claim, as he did in

the Court below, that certain officers of the city of Santa

Cruz had failed for several years to levy taxes for the

payment of refunding bonds of which the bonds in ques-

tion constituted one series, and that it must therefore be

presumed that they would refuse to levy a tax for the

payment of the judgment rendered in favor of defendant

in error upon one series of those bonds. But it must be

borne in mind that the city of Santa Cruz was, during all

those years, contesting the validity of the entire bond is-

sue, as ^t had the right to do, and there is nothing in the

case to show or to indicate that the City of Santa Cruz

or any of the plaintiffs in error would refuse or fail to

levy a tax for the payment of the judgment in question

whenever they might lawfully do so.

A mandamus is never granted on facts merely raising a
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presumption that the respondents would refuse to perform

their duty when the proper time arrives,

State vs. York Co. School District, 8 Neb., 92.

(h) The Court belmv erred in ordering the issuance

of a perempt07'y im'it of mand<ite lohich does not conform

to the alternative writ, hut varies therefrom materially

and siibstantially, and this icithout any amendment of the

alternative ivrit, and without any citation, rule or notice

to respondents (plaintiffs in error here) that an applica-

tion icould be made for the issuance of a peremptory writ

of mandamus in the form, terms or suhsta/nce of the ivrit

prescribed in said order and by said order directed to be

issued.

The alternative writ of mandate in this case command-

ed the plaintiffs in error to do an act which was impos-

sible of performance and contrary to law. This appear-

ing to the Court, upon the face of the alternative writ,

read in connection with the laws of the State of Califor-

nia, and by the return of plaintiffs in error to the alterna-

tive writ, it was bound to vacate and discharge the alter-

native writ or to direct the amendment thereof, either in

substance or by extending the return day thereof, so as

to make compliance with its command possible and law-

ful; but the Court could not, while the alternative writ

remained unamended, order the issuance of a i>eremptory

writ based thereon, directing plaintiffs in error to levy

a tax at another and different time, more than two months
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subsequent to the return da^" of the alternative writ, in

order to avoid the manifest illegality of the command of

the alternative wTit. It is well settled that the peremp-

tory writ of mandamus must conform strictly to the terms

of the alternative writ, both in form and in substance.

High on Extraordinary Legal Remedies, pars. 547,

548;

Dillon on Municipal Corporations (4th ed.), pars.

868, 869, 879;

Tapping on Mandamus, 305, 402;

1 Redfield on Railioays, 649

;

People vs. Dutchess d C. R. R. Co., 58 N. Y., 152.

Mr. High, in his work on Extraordinary Legal Remedies

(sec. 548), states the rule as follows:

"In its form and general features, the peremptory writ

" of mandamus differs only from the alternative writ in

" the omission of the alternative clause, substituting there-

" for a peremptory and absolute command against which

" no cause can be shown, and it is a well settled principle

" that the peremptory writ must conform strictly to the

" alternative writ of mandamus, being necessarily limit-

" ed as to form by the terms of the alternative writ. In

*' other words, the Courts are powerless to award the per-

" emptory yyrit of mandamus in any other form than that

'" fixed by the alternative uyi^it."

Mr. Dillon, speaking on this same subject, says: "It

"has been frequently declared to be a well-settled prin-
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" ciple that the peremptory writ must conform strictly to

" the alternative and cannot be limited or varied. It

" may be doubted whether even the older cases warrant

" so broad and unqualified a statement of the general

"rule; but, if so, the rule in modern times has been re-

" laxed, and the better view is that, loitJiiri reasonable and

^^ proper limits^ by amendment of the alternative writ or

" otliericise, the peremptory writ may be moulded so as

" to effectuate justice. While the general command of

" the peremptory writ must be the same as the alternative,

'• it may vary in unsubstantial matter of detail, particu-

" larly where the variation is to the ease of the respond-

"ent."

Dillon on Municipal Corporations (4th ed. ), Sec.

879.

Measured either by the rule as given by Mr. High or by

the more relaxed one favored, by Mr. Dillon, the peremp-

tory writ ordered to be issued by the Court below shows

such a material variance from the alternative writ that

it cannot be sustained. Whether it be said that the i)er-

emptory writ must conform strictly to the alternative and

cannot be limited or varied, or that w^ithin reasonable and

pr>3per limits it may Aary in unsubstantial matter of de-

tail in a proper case and when the alternative writ is

properly amended, it cannot be successfully claimed that

any authority can be found either in the works of the text

writers, or in the decisions of the Courts, to support the

l.roposition that the peremptory writ may so widely dif-
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fer from the alternative as to command the doing of that

Avhieh, it is claimed, may lawfully be done, when the oilier-

native writ commanded the performance of an admitted-

ly illegal act. This is so wide a departure that it \\ r.uld

be Hiihout precedent even if upon application and i«rop-

er notice to respondents the alternative writ had been

amended. But, in the case here, there was no amendment

of the alternative writ and the order for the substantially

different peremptory writ was made without any oppor-

tunity having been given to respondents to contest it.

Plaintiffs in error were not called upon by the alterna-

tive writ to meet or answer an application for a peremp-

tory writ of mandamus requiring the levy of a tax to pay

the judgment in question on the 15th of September, 1902,

but only to show why they had not levied the tax for that

P'.irpose between the 20th day of June, 1902, the date of

the issuance of the alternative writ, and the 14th of July,

1902, the return day thereof; nor had any demand been

made upon the planitiffs in error to levy the tax in ques-

tion on the 15th of September, 1902, but only a demand

that they levy the tax at a time when it was legally impos-

sible for them to do so.

In the case of People vs. Dutchess and Columhia R. R.

Co. (58 N. Y., 152), which is recognized as being the lead-

ing decision upon the question of variance between, per-

emptory and alternative writs, the Court of Appeals of

ihe State of New York, after careful consideration of the

subject and an exhaustive review of the cases bearing uj>on

ii, aecided that a peremptory mandamus is not always to
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same as that of the alternative writ, it varies in unsubstan-

tial matter of detail, to tlie ease of him to whom it is ad-

dressed. The case before it was one where the alternative

writ directed the restoration of a public highway to the

condition of usefulness in which it was found by the appel-

lant when it interfered with it. The peremptory writ, while

following generally the alternative writ, varied somewhat

from the command of the alternative Avrit and directed

that the work be done in a manner less onerous upon the

appellant in those particulars than the mandate of the

alternative v\^rit. The Court held that this variance was

unsubstantial and confirmed the judgment of the lower

Court awarding the peremptory writ, but in arriving at

its conclusion, the Court found it necessary to consider

and quote approvingly certain principles of law and deci-

sions of the Courts which have a direct bearing upon the

question here. The Court, through Mr. Justice Folger,

said: "In Red-field on Railways (Vol. 1, 649) it is said

" that : 'It seems to be well settled in English practice

" 'tiiLit if the w'rit issue in the first instance for something

" Svhich the defendant is not bound to do, it cannot be

" 'supported even as to those things which it is compelled

" 'to perform. But, if the alternative writ commands

" 'more than is necessary to be done to comply with the

" 'statute, it will be quashed, notwithstanding the party

" 'might be entitled to the remedy to a certain extent'

(page 157).



28

''I think that the rule to be drawn from them (the deci-

" sions considered) is this: That Avhere an alternative

" writ, or the rule absolute, has been for the doing of some-

** thing to command which there was no power given by

'' the statute on which the proceedings were based, there

'^ the question not being a variation in the detail, or of

" the exercise of the discretion of the Court as to means,

'* but of whether there was the power or not to command
" the doing of the substantial act, the Court w^ill not award

" a i)eremptory mandamus commanding the doing of sub-

" stantially a different thing. Thus, in King vs. The

•' Church Trustees of St. Pancras (3 Ad. & El., 535) ; Rex

''vs. Water Eaton (2 Smith, 54), the defendants were

'' bound, by act of Parliament, to meet and account to cer-

" tain auditors. The auditors were required to meet twice

" in each year, at the board-room of the vestry^ and the

" vestry icas required, at every such meeting, to produce

" a true account in T\Titing. The alternative mandamus

" called upon the board to produce their accounts to the

" auditors at such time and place as the auditors might

'' appoint. It was held that the mandamus exceeded the

" authority given by the act and that the Court could not

" in part enforce by a peremptory mandamus limited as

" to the place of meeting, and the writ must be in con-

" formity with the legal obligation of the defendant. If

" it exceed it, it will be quashed, or a peremptory writ de-

" nied. But if the substance of the writ is that the de-

" fendant do an act which he is legally obliged to do and

" the details of how it shall be done be introduced into it,
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" the peremptory writ may order the act done, for that

" is in conformity with the legal obligation, and it is

"• in conformity with the alternative writ, though it vary

" the detail of the manner of doing. There is still noth-

" ing put upon the defendant, but that which he is obliged

'' to do. I think that the meaning of the decision is that

'* the peremptory tcrit must not materially enlarge the suh-

" stantial terms of the rule absolute, or of the alternative

^' writ, nor exceed them beyond adding merely incidental

''requirements (page 159).

"The passage cited from Redfield on Railways (see

'' supra) relies upon several English decisions. I think

" that all of them will be found to rest upon this : That

*' there was no legal command ux>on the defendant to do

"some of the things commanded by the alternative writ;

" and as the peremptory writ could not be issued to com-

" maud those to be done, it would not be granted to com-

" mand those to do which there was a legal obligation"

(page 160).

The learned Justice who voiced the opinion of the Court,

after considering a number of other cases, finally comes

to the conclusion that where there is no legal obligation

upon the defendants to do that which the alternative writ

commands, the peremptc^ry writ cannot be so amended as

to command the performance of a legal obligation, and

that the only variance which can be excused is in the

case where the alternative writ commands the perform-

ance of a legal act, which command is complete in itself
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without the necessity of amendment, and the peremptory

writ commands the performance of the same act and dif-

fers only in the extent and mode of the work it commands

for the accomplishment of that end.

III.

THE COURT BELOW ERRED IX MAKING ITS OR-

DER DIRECTING THE ISSUANCE OF A PEREMP-

TORY WRIT OF MANDATE COMPELLING THE
MAYOR AND COMMON COUNCIL OF THE CITY

OF SANTA CRUZ (PLAINTIFFS IN ERROR HERE-

IN) TO LEVY^ A TAX FOR THE PAYMENT OF THE
JUDGMENT IN QUESTION, BECAUSE IT CON-

CLUSIVELY^ APPEARED FROM THE RETURN TO

THE ALTERNATIVE WRIT THAT SAID MAYOR
AND COMMON COUNCIL HAD FULLY EXER-

CISED AND EXHAUSTED THE POWER GIVEN

THEM BY THE STATUTES OF CALIFORNIA TO

LEVY A TAX FOR THAT PURPOSE.

The return, all of the allegations of which were admitted

to be true, not only by the objection of counsel for de-

fendant in error to its sufficiency, but by the express ad-

mission of counsel upon the hearing ( Rec., p. 61 )
, shows

that there is no money in the treasury of the city of Santa

Cruz out of which the judgment in question or any part

thereof can be paid (Rec., p. 27) ; that the only legal

sources of revenue for the support of the municipal gov-

ernment of the city of Santa Cruz are (1) an annual tax
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of fifty cents upon each one hundred dollars of the as-

sessed value of taxable real and personal property in the

city of Santa Cruz; (2) license taxes; and (3) water

rates; that the city annually levies and collects all of the

taxes allowed by law for the support of the municipal

government, and that the entire revenue derived from such

taxes, together with all revenues collected from licenses

upon business and other water rates, is absolutely neces-

sary to the proper support and administration of the mu-

nicipal government, and that the diversion of any of such

revenue to the payment of the judgment in question would

seriously cripple and impair the municipal government

of said city (Rec, pp. 32, 33).

These facts being fully shown by the return and ad-

mitted by counsel for plaintiff to be true, the Court could

not, of course, require any portion of the revenue raised

by taxation for the general municipal purposes of the city

of Santa Cruz to be applied to the payment of the judg-

ment; and the city being limited in its power of taxation

for such purposes to the amount of taxes now regularly

levied and collected, and the return showing that all taxes

which the Mayor and Common Council of the city of

Santa Cruz have legal power to levy for municipal pur-

poses will be absolutely required for such purposes for the

ensuing fiscal year, the governing body could not be re-

quired by the Court, by mandamus or otherT\ise, to levy
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an additional tax, under its general taxing power, to pay

the judgment in -question, or any part thereof.

rnited States vs. Zchley^ 110 U. S., 324;

Clay County vs. McAleer, 115 U. S., 616.

The only power of taxation given by the laws of Cali-

fornia to the plaintiffs in error under which it might, un-

der any circumstances, levy a tax to pay the judgment, is

the power granted by the refunding act under which the

judgment in question was rendered and based (Stats. Cal.,

181)3, p. 59; Rec, pp. 37-40), and in this behalf the return

shows that the bonds and coui)ons upon which the judg-

ment in favor of defendant in error is based constituted

the first series of refunding bonds and a portion of the

first series of interest coupons on such bond issue, all of

which first series of bonds and coupons fell due on the

15th of April, 1895, and for the payment of which the

law (Const. Cal., Art. XI, Sec. 18; Stats. Cal., 1893, p.

59), and the ordinance under which the refunding bonds

were issued required that a tax should be levied on the

third Monday in September, 1894, and that the Constitu-

tion, statute and ordinance made it the duty of the gov-

erning body of the city of Santa Cruz to levy such tax

on the third Monday in September, 1894, for the express

purpose of paying the bonds and coupons sued upon by

defendant in error in this action and upon which the judg-

ment in favor of defendant in error is based, and that the
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laws under which said bonds were issued made no other

provision for their pa^-ment (Rec., pp. 37-40).

The return further shows that on the third Monday in

September, 1894, the special tax provided for by law to

pay these particular contracts of the city of Santa Cruz

Avas levied and subsequently collected, and. by the levy and

collection of said special tax the power of the Mayor and

Common Council (plaintiffs in error here) to levy a tax

for the payment of those particular obligations, or of any

judgment based thereon, had been fully exercised and ex-

hausted long prior to the 20th day of June, 1902, the day

of the issuance of the alternative writ of mandate herein

(Rec, p. 23), and the peremptory writ of mandate should

have been, for that reason, denied by the Court below.

United states vs. County Ct. of Macon Co., 99 U. S.,

591;

Scotland County Ct. vs. United States, 140 U. S.,

40;

United States vs. Maeon Co. Ct., 144 U. S., 568;

Clay Co. vs. McAleer, 115 U. S., 618;

Bean lieu vs. City of Pleasant Hill, 14 Fed., 222;

R. R. Co. vs. Barker, 6 Wyo., 399;

Hammond vs. Place, 116 Mich., 631;

U. S. vs. Toicn of Cicero, 41 Fed., 86;

U. S. vs. Key West, 78 Fed., 91

;

State vs. Trannell, 106 Mo., 517;

Portland Bank vs. Montesano, 14 Wash., 573 (45

Pac. Rep., 159)

;
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Shcppard vs. Tulare Irr. Dist., 94 Fed., 5;

SmAth vs. Broderickj 107 CaL, 651

;

U. S. vs. Macon Co. Ct., 35 Fed., 483.

The return further sliows that the funds so raised by

taxation pursuant to the statute to pay the bonds and

coupons in question were diverted, by resolution of the

Common Council, to the general fund of the city of Santa

Cruz and paid out upon other obligations (Rec, pp. 35,

56-58), but that fact does not change the rule nor enlarge

the taxing power of the Mayor and Common Council of

the city of Santa Cruz, nor does it enlarge the bond hold-

ers' remedy, nor authorize the Court to compel the levy of

a second tax to pay the particular bonds and coupons for

the payment of which a tax, and the only tax authorized

by the statutes of the State of California, had previously

been levied and collected.

Bates vs. Potter, 74 Cal., 224, 243;

People vs. Reiss, 76 Cal., 275;

Priet vs. Reiss, 93 Cal., 85;

State vs. Mish, 13 Wash., 305 (43 Pac. Rep., 40)

;

County Commrs. of Duval Co. vs. Jacksonville, 36

Fla., 228.

Nor does the mere fact that the defendant in error has

obtained a judgment at law give him an^^ right to the levy

of a tax to paj' his judgment which he did not have before

the rendition of the judgment.
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The judgmont at law does not enlarge or vary the fund

01* the means provided by law for the payment of his claim.

It only puts him in a position to enforce the provision

made by the laws of the State for the payment of the debt,

and to enforce only such provisions as he might have in-

voked in the State Courts before he obtained his judgment

at law in the Federal Court or before he commenced his

action in that Court.

United ^^tatcs vs. County of Maeon^ 99 U. S,, 618;

BhepparO vs. Tulare Irr. Dist., 92 Fed., 5;

Smith vs. Broderick, 107 Cal., 651.

The amended complaint of defendant in error, upon

which the judgment in question was rendered in his favor

against the city of Santa Cruz, shows that the bonds and

coupons sued upon and upon which his judgment rests

constituted the first of forty series of bonds issued by the

city of Santa Cruz under the authority and limitations of

the Constitution of California, Art. XI, Sec. 18, the

Refunding Act (Stats. Cal., 1893, p. 59) and the ordinance

of the city of Santa Cruz providing for the issuance of the

bonds (Eec, pp. 3-6, 37-41, 41-52) ; and that for the pay-

ment of the series of bonds and coupons falling due each

year a tax should be levied on the third Monday in Sep-

tember of such year, for the period of forty years; that

the first annual tax so authorized to be levied and collect-

ed should be applied to the payment of the specific bonds

and coupons constituting such first series—being the spe-
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cific bonds and coupons sued upon in this action and upon

which the judgment in question, in favor of the defend-

ant in error herein, is based (Eec., pp. 10, 14-16).

The laws of California therefor, in connection with the

authorization for the issuance of the bonds and coupons

upon which the judgment in favor of defendant in error

is based, specifically provided that they should be paid out

of a particular fund to be specially raised by taxation for

their payment and required that that tax should be levied

on the third Monday in September, 1S94 ; in pursuance of

the law the tax was levied, and was sufficient to pay the

entire first series of bonds and coupons (Rec, pp. 35, 56-

57) ; and the power of taxation for the purpose of paying

those particular, distinct and several obligations of the

city of Santa Cruz was exhausted by the levy and collec-

tion of that tax.

Where the municipal corporation has levied taxes to the

extent authorized by law, mandamus will not lie to com-

pel the levy of a further tax even for the purposes authoriz-

ed by the statutes.

Portland Bank vs. Montesano, 14 Wash., 573 (45

Pac. Rep., 159)

;

United States vs. County of Maeon, 35 Fed., 483

;

StryJcer vs. Board of Commrs., 77 Fed., 574

;

Stryker vs. Board of Commrs., 40 U. S. App., 583.

The revenue derived from the tax authorized is the only

fund out of which the bonds and coupons can be paid.

State vs. TranneU, 106 Mo., 517 (17 S. W., 503).
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The tax, and the only tax which is authonzed by law to

create a fund for the payment of the bonds and coupons

in question, having been levied and collected, the remedy

of the bondholder or the judgment creditor is not to have

a second tax levied for the same purpose, but to pursue

the fund so raised b}^ taxation for the pa3^ment of his bonds

and coupons, and the fund having been diverted to the

payment of other obligations of the city, he is limited to

whatever cause of action he may for that reason have

against the municipal officers who diverted the fund. His

right to a writ of mandamus to compel the levy of a tax

to pay his judgment is limited, and the power of the Court

is limited, to the authority in that behalf given by the

provisions of the special act under which the bonds were

issued, and that power of taxation, having been fully exer-

cised and exhausted, cannot again be invoked for the pur-

pose of requiring the levy and collection of an additional

or a second tax for the same purpose.

U. S. vs. County Ct. of Macon, 33 Fed., 483

;

U. 8. vs. County Ct. of Macon, 144 U. S., 568;

In re Copenhaven, 54 Fed,, 660

;

U. S. vs. County Ct. of Macon, 99 U. S., 589;

Hammond vs. Place, 116 Mich., 631 (74 N. W.,

1003)

;

State vs. Trannell, 106 Mo., 517;

Portland Bank vs. Montesano, 14 Wash., 573 (45

Pac. Rep., 159).
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There is no implied power in the Major and Common

Council of the city of Santa Cruz to levy a second tax for

the payment of the bonds or the interest coupons in ques-

tion, arising out of the fact that authority was given to

issue the bonds and coupons, because in connection with

the authority to issue the bonds provision was made for

the special tax, which was actually levied, to provide rev-

enue for their payment, and in such case there can be no

implied power to levy additional taxes for that purpose.

U. S. vs. Toion of Cicero, 41 Fed., 86;

U. S. vs. Keij West, 78 Fed., 91

;

U. S. vs. Keij West, 41 U S. App., 726.
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IV.

THE COURT BELOW ERRED IN MAKING ITS OR-

DER FOR A PEREMPTORY WRIT OF MANDATE
REQUIRING THE PLAINTIFFS IN ERROR, AS

MAYOR AND COMMON COUNCIL OF THE CITY

OF SANTA CRUZ, TO LEVY A TAX FOR THE PAY-

MENT OF THE JUDGMENT OF DEFENDANT IN

ERROR AGAINST SAID CITY, BECAUSE IT

CLEAI^LY APPEARS FROM THE RECORD AND
RETURN THAT THE TAX SO ORDERED TO BE
LEVIED W^OULD BE, AND THAT THE WHOLE
THEREOF IN CONNECTION W^ITH THE TAX RE-

QUIRED BY LAW TO BE LEVIED ON THE 15TH

DAY OF SEPTEMBER, 1902, FOR THE PAYMENT
OF THE EIGHTH SERIES OF REFUNDING
BONDS AND COUPONS ISSUED UNDER THE RE-

FUNDING ACT IN QUESTION,WOULD BE IN EX-

CESS OF THE TAX WHICH MAY BE LEVIED IN

ANY ONE YEAR FOR THE PAYMENT OF THE
BONDED INDEBTEDNESS OF SAID CITY OR
FOR THE PAYMENT OF ANY JUDGMENT ARIS-

ING UPON OR FROM SUCH BONDED INDEBTED-

NESS.

The record and the return to the altematiye writ of

mandate in the Court below show that on the 16th day of

April, 1894, the city of Santa Cruz, pursuant to the au-

thority in that behalf given by the laws of the State of
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California (Stats. Cal., 1893, p. 59), issued three hun-

dred and sixty refunding bonds of the denomination of one

thousand dollars each, with interest coupons attached to

each of said bonds, each coupon representing one year's

interest on the bond to which it was attached; that the

bonds and coupons so issued were divided into forty

series, one series being payable each year for the period of

forty 3'ears, and provision being made according to law

for the levy, on the third Monday in September, of a tax

each year to pay the series of bonds and coupons falling

due on the 15th day of April succeeding (Rec, pp. 34-

35). It therefore appears to this Court, and appeared to

the Court beloAv, that the city of Santa Cruz must, on the

third iNIonday in September, 1902, levy the only tax which

its governing body is authorized by law to levy for the

payment of refunding bonds, to pay the eighth series of

refunding bonds and the eighth series of refunding inter-

est coupons, falling due on April 15, 1903, and that if the

city of Santa Cruz be required to levy the tax required by

the order of Court for a peremptory writ of mandamus

here in question, and also to levy the tax provided for by

law for the payment of the eigthth series of bonds and

coupons, then the tax for the present year for the purpose

of paying bonds and coupons for that refunding bond is-

sue must be double the amount which the refunding act

contemplated and provided should be leaded in any one

year. And it further appears to the Court from the rec-

ord and return that a tax sufficient to pay the eighth se-

ries of refunding bonds and also sufficient to pay the first
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series of refunding bonds and the interest coupons includ-

ed in the judgment of defendant in error, would require

the city of Santa Cruz to levy a tax for the purpose of

paying the ^'bonded indebtedness, or judgment arising

" therefrom'' in excess of fifty cents on each one hundred

dollars of the assessed value of taxable property in said

city of Santa Cruz, contrary to the provisions and limita-

tions of the statutes of California.

Politwal Code, Gal, Sec. 3714 (Rec, pp. 53-54).

If, on the other hand, the effect of the peremptory writ

of mandate provided for in the order complained of is to

require the city of Santa Cruz to levy a tax on the 15th of

September, 1902, for the payment of the first series of

bo^ids and coupons, for the payment of which the statute

provided that a tax should be le\ied on the third Monday

in September, 1894, and to apply the fund raised by such

tax to the payment of the first series of bonds and coupons

included in the judgment of defendant in error instead of

the eighth series of bonds and coupons, for which the stat-

ute provides tliat a tax shall be levied on the third Mon-

day in September of this year, then the effect of the order

is to require the city of Santa Cruz either to disregard the

requirement of the law to levy the tax for the payment of

the eighth series of bonds and coupons and instead to levy

j^ a tax this year for the payment of the obligation accruing

in the fiscal year 1894-5, or to levy the tax as provided

by law for the payment of the eighth series of bonds
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and coupons and to divert the fund so raised by taxation

from the payment of the contracts and obligations for the

payment of which the law requires the tax to be levied on

the third Moudaj' in September of this year, to the pay-

ment of bonds and coupons maturino in a previous fiscal

year, which would be in violation of Section 18 of Article

XI of the Constitution of California, as construed by the

Supreme Court of California.

To levy a double tax, that is to say, a tax for the pay-

ment of the eighth series of refunding bonds and a tax

for the payment of the first series of refunding bonds, rep-

resented by the judgment in favor of defendant in error,

would be unlawful, because in excess of the tax which may

be lawfully levied in any one year for the payment of bond-

ed indebtedness or of judgments arising therefrom (Po-

litical Code Cal., Sec. 3714), and would be contrary to

the provisions of the Refunding Act and the Constitution

(Stats. Cal., 1893, p. 59; Const. Cal., Sec. 18, Art. XI).

And the substitution of a tax to pay the obligations

which matured in the year 1895 for the tax provided by

law for the paj^ment of obligations maturing on the 15th

of April, 1903, or to divert the fund raised by the tax

which may be lawfully levied for the payment of the

eighth series of bonds and coupons, maturing on the 15th

of April, 1903, would be equally unlawful.

Smltli vs. Broderick, 117 Cal., 648 et seq.
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V.

THE COURT BELOW ElIliED IN OHDEKING A
PEREMPTORY WRIT OF MANDAMUS TO ISSUE

IIEQUIKINO THE PLAINTIFFS IN EKROU TO

LEVY A TAX SUFFICIENT TO PAY THE JUDG-

MENT OF DEFENDANT IN ERKOU HEREIN,

BECAUSE IT CLEARLY APPEARS FROM THE
RECORD AND THE RETURN THAT SUCH T.iX

WOULD BE IN EXCESS OF THE AMOUNT AU-

THORIZED BY LAW TO BE LEVIED AND COL-

LECTED IN ANY ONE YEAR TO PAY ANY JUDG-

MENT ARISING FROM THE BONDED INDEBT-

EDNESS OF THE CITY OF SANTA CRUZ.

The total value of all taxable real and personal property

in the city of Santa Cruz is |3,1G4,115 (Ree., p. 32).

The order of the Court below for the issuance of a per-

emptory ^Yrit of mandate herein required that such writ

be directed to the plaintiffs in error commanding them to

levy on September 15, 1902, a tax sufficient to pay the

judgment heretofore entered in this action in favor of the

defendant in error, in the sum of $22,110.65, with inter-

est thereon, from the 24th day of May, 1902 (the date of

the entry of said judgment) until paid, at the rate of

seven per cent per annum, and with costs taxed at |2T.20.

In order to comply with this requirement, it would be

necessary for the plaintiffs in error to levy a tax amount-

ing to sevent}' cents on each one hundred dollars of the

taxable property of said city of Santa Cruz.
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It is well settled that mandamus will not lie to compel

a municipal corporation to levy a tax beyond the limita-

tion prescribed by law.

Stryker vs. Board of Commrs., 11 Fed., 574;

V. S. vs. Macon Co. Ct., 35 Fed., 483;

L\ S. vs. Keij West, 78 Fed., 91;

Railway Co. vs. Barker^ 6 Wyo., 399;

Hammond vs. Place, 116 Mich., 631.

At the time of the issuance of the bonds on which the

judgment of defendant in error is based, the laws of the

State of California declared it to be unlawful to levy and

collect any tax greater than fifty cents on each one hun-

dred dollars of property in any one year, to pay the bonded

indebtedness, or judgment arising therefrom, of the State

of California, or of any county or municipality in said

State.

Political Code Cal., Sec. 3714 (Kec, pp. 53-4.)

This provision of the California Code has not been re-

pealed nor amended, and has been in full force and effect

at the time of, and at all times since, the enactment of the

statute commonly known as the Refunding Act, under

which the bonds in question here were issued. There is

nothing in the Refunding Act which conflicts with the

provision of this section of the Code. ( See Record, pp. 37-

40.) The Refunding Act authorizes the issuance of bonds

to refund outstanding indebtedness of any city of the
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fifth cla*is; prescribes the character of such bonds and

the denominations in which the same may be issued;

designates the manner in which they may be sold, the

rate of interest upon the same and provides for the pay-

ment of the principal and interest on such bonds. The

Act further provides for the redemption of the indebted-

ness proposed to be refunded from the proceeds arising

from the sale of such refunding bonds, but the Act will

be searched in vain for any provision which either ex-

pressly or by implication repeals or modifies said Sec-

tion 3714 of the Political Code of California.

It does not need the citation of authorities to sustain

the universally conceded proposition that the purchaser

of municipal bonds takes the same with full notice of the

provisions of the Constitution and statutes of the State

in w^hich they are issued. The statute becomes a part of

the bond and its provisions are just as binding as if they

w'ere written in the bond itself. So, in the case here,

when the defendant in error, or his assignors, purchased

the bonds, to compel the payment of which defendant in

error has prosecuted this action and upon which his judg-

ment is based, it was with full knowledge that the city

of Santa Cruz was without power to levy in any jesiv a

tax greater than fifty cents on the one hundred dollars

for the purpose of paying any judgment which might be

obtained in an action on the bonds. Such being the case,

he cannot be heard now to complain that the maximum

limit of taxation allowed by law is insufficient to pay his
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judgment. That was a matter for him to consider at the

time he purchased the bonds.

VI.

THE OKDER FOR A PEREMPTORY WRIT OF MAN-

DA3IUS WAS ERRONEOUS BECAUSE AN EXECU-

TION CANNOT BE ISSUED AGAINST A MUNICI-

PAL CORPORATION IN CALIFORNIA, AND THE
UNITED STATES CIRCUIT COURT HAS NO
JURISDICTION TO ISSUE A WRIT OF MAN-

DAMUS, EXCEPT AS ANCILLARY TO AN EXECU-

TION.

There is no statute in California authorizing the is-

suance or levy of an execution against a municipal cor-

poration upon a money judgment rendered against it, the

writ of mandamus being the proper and only remedy for

the enforcement of snch judgment.

In the absence of a statute expressly authorizing the

same, no execution or writ of fieri facias may issue against

a municipal corporation.

Chicago vs. Halsey, 25 111., 595;

Dillon on Municipal Corporations, Sec. 850 (note)
;

Gilman vs. Contra Costa Co., 8 Cal., 52;

Emeric vs. Gilman, 10 Cal., 404;

Alden vs. Co. of Alameda, 43 Cal., 270.

But the United States Circuit Courts have no jurisdic-
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lion to issue the writ of mandamus, either before or after

judg-ment, as an independent or substantive writ, but only

in aid of an execution.

Chanute City vs. Trader, 132 U. S., 211

;

Harshman vs. Knoap Co., 122 U. S., 318;

Steicart vs. Justices of St. Clair Co. Ct.j 47 Fed.,

482.

In the last mentioned case the Court held that the writ

of mandamus being an ancillary proceeding and partaking

of the nature of an execution, it should follow that if,

under the State laws, an execution could not have issued

on the judgment at the time the writ of mandamus was

sued out, the writ will not lie.

VII.

THE COURT BELOW ERRED IN RULING THAT
THE STATUTE OF LIMITATIONS, PLEADED BY
PLAINTIFFS IN ERROR IN THEIR RETURN TO

THE ALTERNATIVE WRIT OF MANDATE, WAS
INSUFFICIENT AND THAT THE PEREMPTORY
WRIT OF MANDATE SHOULD ISSUE, NOTWITH-
STANDING THAT PLEA IN THE RETURN.

The Statute of Limitations of the State of California,

applicable to the case, was pleaded in the return as a

bar to the relief sought by defendant in error in that
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Court (Rec, pp. 36-37), and it should have been sustained

In' the Court below.

Defendant in error at the time of the commencement of

his action in the United States Court had two distinct

and independent remedies against the City of Santa Cruz,

either or both of which he had a legal right to pursue. He

might have instituted a special proceeding in the Superior

Court of the State of California for a writ of mandamus

to compel the levy of the special tax authorized by the en-

abling act under which his bonds and coupons were issued,

and provided for in the ordinance of the City of Santa

Cruz providing for the issuance of the bonds and coupons,

or he might have commenced an action at law upon his

bonds and coupons either in the Superior Court of the

State or in the Circuit Court of the United States; which

latter remedy he chose to pursue—in the United States

Circuit Court.

Of course, the pendency of his action in the United

States Circuit Court preserved his right to whatever reme-

dies or process he may have under the general laws of

the State of California for the enforcement of his judg-

ment when obtained, and the Statute of Limitations would

not run against such remedies nor against his right to

such process. But the remedy awarded to defendant in

error by the Court below was not the general remedy

nor the general process to which all judgment creditors

are entitled, but a special remedy to enforce the duty

imposed by law upon the officers of the City of Santa

Cruz to levy a special tax for the payment of the bonds



49

and. coupons upon which his judgment is based. This

remedy was entirely independent and distinct from his

action at law; and his right of action for that special

remedy accrued on the third Monday of September, 1894.

At any time after that day, within the period of the Stat-

ute of Limitations of the State of California, he could have

iristituted his action or proceeding for a writ of mandamus

to compel the levy of the special tax to pay his bonds and

coupons. This he neglected to do until his right to that

relief in the Courts of the State of California became

barred by the Statute of Limitations, and his right to

that relief under the laws of California was absolutely

barred by the Statute of LimitationiS for several years

before the entr^^ of his judgment against the City of Santa

Cruz, on the 24 th day of May, 1902. This right to the

levy of the special tax was not an incident of his action at

law and was not kept alive by the pendency of that action,

and it was not revived by the rendition of a judgment in

his favor in that action at law. If, under the laws of

California, the Mayor and Common Council of the City

of Santa Cruz had general power, or had authority under

their general taxing power for municipal purposes, to levy

a tax sufficient to pay the judgment in question in addi-

tion to levying the taxes necessary for the support of the

municipal government, the writ might lie to compel them

to levy a tax suflficient to pay the judgment, because that

is a remedy that could not be invoked until judgment had

been been rendered in his favor by some Court of com-
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l>etent jurisdiction, and it was therefore an incident of the

action at law, was kept alive by that action, and the

Statute of Limitations could not run against it, but the

right to have the special tax levied did not depend upon

the rendition of a judgment at law in favor of the bond-

holder, and, long before the rendition of the judgment in

this case, he had waived and lost his right to the levy

of the special tax by force of a law of the State of Cali-

fornia as potent and binding as the statute authorizing

the levy of the special tax. He therefore had no greater

or better right to the levy of a tax for the payment of his

judgment than would any other judgment creditor at law

have to the levy of a tax, and the return conckisively

shows that the general taxing power of the Mayor and

Common Council of the City of Santa Cruz is barely suf-

ficient to meet the absolute requirements of the city gov-

ernment for revenue, and that no part of the taxes which

the Mayor and Common Council are authorized to levy

for municipal purposes could be diverted to the payment

of this judgment without crippling and impairing the

city government. Under these conditions the Courts can-

not require the levy of a tax to pay a judgment nor com-

pel the diversion of funds necessary for the support of

the municipal government to such a purpose.

United States vs. Zehley, 110 U. S., 324;

Clmj County vs. McAleer, 115 U. S., 616.
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Plaintiff lost his ri^lit to the enforcement of the special

provision for the levy of a tax to pay his bonds by his

failure to invoke it within the period of the Statute of

Limitations.

Barnes vs. GUcle, 117 Cal., 1.

And the judgment at laAV rendered in his favor on the

24th day of May, 1S02, did not revive the right which he

had thus lost, because a judgment creditor has no right to

the levy of a tax by virtue of his judgment at law which

he did not have before the judgment.

United States vs. Macon County, 99 U. S., 589.

Respectfully submitted,

LINDSAY & NETHERTON,

and JAMES G. MAGUIRE,

Attorneys for Plaintiffs in Error.
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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

FOB THE NINTH CIRCUIT.

CITY OF SANTA ORUZ, and Others, \

Plaintiffs in Error,

vs.

ALBERT H. WAITE,

Defendant in Error,
^

Points and Authorities on Behalf of Defendant in Error.

I.

WHERE AN ANNUAL DUTY IS PRESORIBED BY

STATUTE SUOH DUTY WILL BE ENFOROED

ANNUALLY, OR EVEN AFTER MANY YEARS'

DELAY.

The record shows an issue by the defendant corpora-

tion of 360 bonds of the value of fl,000 each. These

bonds were of the character known as serials, one-fortieth

of the principal maturinp^ each year. The judpnent was

for the recovery on nine of these bond^ (one-fortieth

of the total issue) aud for a portion of the interest due

on the whole issue on April 15th, 1895. The Enabling

Act under which these bonds were issued contains the

following clause in regard to the power and duty of the



municipality to levy a special tax to pay these bonds.

Such clause reads as follows:

"Said Common Council or other governing body shall

at the time of fixing the general tax levy for each year,

and in the same manner for such tax levy provided, levy

and collect annually each year, sufBcient money to pay

one fortieth part of the principal of such bonds and also

the annual interest upon the portion remaining unpaid."

Statutes 1893, page 59.

Section 13 of the Charter of the City of Santa Cruz

provides as follows:

"The Common Council shall have power, and it is here-

by made their duty, to provide by ordinance for the levy-

ing and collecting of all city taxes and in so doing ishall

be governed by the State laws in reference to the levy-

ing and collecting of State and county taxes as far as

applicable.''

Statutes 1875-6, page 194.

The "State laws" referred to in the Charter of the city,

are found in section 3714 of the Political Code, which

provides that the Board of Supervisors of each county

must fix a rate and levy a tax annually on the third Mon-

day in September.

We have, therefore, before us on the one hand, a judg-

ment for one-fortieth of the principal, and but a small

portion of the interest due on bonds issued under the

Act of 1893, and on the other hand, we have a positive

duty enjoined upon the municipal officers of the respond-

ent to levy annually on the third Monday in September,

a tax sufficient to pay one-fortieth of the principal and
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all of the interest due on anj bonds issued under the Act

of 1893.

It is admitted that no levy was made on the third Mon-

day in (September of the years 1895-1901, both inclusive.

The return admits that a levy was made on the third

Monday in September in 1894; that under such levy |27,-

040.76 was collected and retained in a special fund un-

til January 6th, 19€0, at which date this sum of money

was transferred from the special fund to the general fund

of the city, and disbursed by it in paying obligations of

the city other than the bonds of the issue described in

the complaint.

The conclusion of law set forth in the return, that on

account of the levy and collecting of this special tax in

1894, the power of the respondents was exhausted, is not

borne out by the authorities.

Amy vs. City of Galena, 7 Fed. Kep. 163.

This was an application for a mandamus more than

fifteen years after entry of judgment. The power of the

municipality to levy a tax to pay outstanding indebted-

ness was limited to one per cent to pay interest and a

further one per cent to pay principal. This power, as

in the case at bar, was to be exercised annually. The

return showed that about ten years prior to the appli-

cation the respondent had levied a special tax and paid

it to the petitioner, but the amount so paid did not Liqui-

date the indetedness then due. In granting a per-

emptory writ of mandamus, the Court says:

"The relator claims that he should have now, by order

of the Court, a mandamus requiring the city to levy and



collect, at once, taxes enough to pay the entire amount
due upon the judgments, because, as he argued, the city

was derelict and has been since 1866, in not levying an

annual tax, and it was therefore in the power of the

Court to compel them to do now in one year what they

ought to have done from year to year. There is a

show of plausibility in the position which the relator

takes in this regard, that the city could not complain if

the Court should compel the levy and collection of suffi-

cient taxes in one year to extinguish the whole indebt-

edness; but it is obvious, from the mere statement of the

amounts of these judgments, and the fact that two of

them have been accumulating interest about fifteen years,

that the burden of paying this entire indebtedness by

one year's levy would be almost insupportable by any

municipality of the size and means of the city of Galena;

and I think that inasmuch as the law, as it stood at the

time these judgments were rendered gave the relator the

right to insist upon the annual levy of a tax to apply

upon his principal, and one per cent to apply upon his

interest, that he, by not enforcing that right at the time,

has waived it, and now he can only insist upon what

might have been done each year.

"An order will therefore be made requiring the city

to levy a tax of one per cent to apply in extinguishment

of the principal, and one per cent to apply in extinguish-

ment of the interest, on the indebtedness."

The above case was confirmed on appeal in

Galena vs. Amy, 5 Wallace, 705.

The question chiefly discussed on appeal was whether

the power to tax was, under the peculiar language of the

statute, discretionary or mandatory, but it was held as

in the court below that a return to an alternative man-



damus, to the effect that the municipality did in one

year levy a tax, and that the funds raised by it were

wholly exhausted, was not sufficient. We submit that

this case is conclusive on the case at bar. The only

difference between the two cases is that in the Galena

case the judgment creditor got the money realized from

the levy. In our case we got nothing, but the fund

specially raised to pay the bonds and coupons sued upon,

was misappropriated and applied to other purposes. In

East St. Louis vs. Amy, 120 U. S. 600,

the same judgment creditor was more successful and

compelled, by a single writ, the levy of a tax sufficient

to pay large arrears of interest. The constitution of

Illinois provided for the collection of a direct annual tax,

sufficient to pay the interest as it fell due and to dis-

charge the principal thereof within twenty years. The

second question involved in the case was "whether the

Court could compel a levy en masse to pay the whole debt

and interest when the constitution only required the

council to provide for the collection of an annual tax to

pay the interest as it falls due and the principal within

twenty years." In deciding this point the Court says:

''It only remains to consider the objection that a tax

cannot now be levied sufficient in amount to pay the

entire judgment at once. The judgment is for interest

in arrear and a small amount of principal. The law re-

quired a tax to be levied annually sufficient to pay all in-

terest as it accrued, and the principal when due. This

was neglected, and consequently there is now a large

accumulation of a d^bt which ought to have been paid
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in installments. Thus far, the inhabitants have been al-

lowed to escape taxation at the times it ought to have

been laid, and to which they were under constitutional

obligations to submit. The accumulation of the debt was

caused by their own neglect as members of the political

community which had incurred tiie obligation. Such be-

ing the case, we see no reason why it was not in the

power of the Court to order a single levy to meet the

entire judgment which was all for past due obligations.

'%Vhether such a tax would be so oppressive as to make it

proper not to have it all collected at one time was a

question resting in the sound discretion of the Court in

ordering the collection. There is nothing here to show
that there ought to have been a division.

"The constitutional obligation of the city was not fully

met by providing, when the debt was incurred, for the
levy and collection of the necessary tax. It required as

w^ell the actual levy and collection when needed to pay
the debt. This is an obligation that can be enforced by
mandamus after judgment caused by a neglect to meet
its requirements."

An annual duty was also enforced by mandamus in

People vs. Supervisors of Chenango Co., 8 N. Y. 317;

the oldest case on this subject which we can find.

In this case the respondents objected to the writ on

the ground that the date for the performance of the duty

had passed, and that it was now too late to compel the

performance of such duty. The Court says:

"The next objection raised by the plaintiffs in error

is, that the Board of Supervisors had no power over the

subject, except at their annual meeting, and as they

omitted to do their duty then, it is contended they can-



not be compelled to do it at any other time, without the

aid of a special act of the legislature. This position is

untenable. The Supervisors are required to meet annu-

ally in their respective couuties for the despatch of busi-

ness, and they may hold special meetings at such times

and places as they may find convenient. Their neglect

to perform their duty at the time required cannot nullify

the statute. They or their successors are bound to do

what was required, and on failure to perform it, may be

compelled by mandamus, and in some cases are liable to

a penalty for their neglect."

This case is cited with approval in

2 Dillon on Municipal Corporations, sec. 858.

High on Extraordinary iiemedies, sec. 379,

lays down the rule as follows:

"The duty of levying a municipal tax in satisfaction of

a judgment against the corporation is treated as a con-

tinuing duty, and it does not terminate with the levying

of a single tax which is collected only in part, but ends

only when the whole amount is collected and the judg-

ment paid."

II.

PEREMPTOEY WRIT SHOULD ISSUE ON ACCOUNT
OF THE UNLAWFUL DISPOSITION OF THE
SPECIAL FUND.

This point has been expressly decided in

Lansing vs. Van Gorder, 24 Mich, 456.

People vs. Comptroller, 77 N. Y. 50.

Mills vs. Gleason, 11 Wis. 470.

Hohl vs. Westford, 33 Wis. 324.
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We quote from the New York case in which the ques-

tion involved appears to have received the most con-

sideration:

''It is a general rule that the writ of mandamus will

not be awarded when it appears that there are no funds

out of which the warrant can be paid if drawn, but when
money has been appropriated for a specitic purpose, it

is not in all cases a sufficient answer to an application

for a mandamus to compel its payment for that purpose,

to set up that the money has been wrongfully applied to

other purposes. It may be regarded in contemplation of

law as still in the treasury.

"It is o'bjected, however, that this principle should not

be applied in this case as the misapplication of the money

was made by the predecessor of the present incumbent of

the office of comptroller, and it is urged that there is a

hardship in awarding the writ which might result in per-

sonal consequence to one public officer when the fault

was committed by another. The office of comptroller is

a continuous office, and in a case where the city is liable

for the wrongful act of its officer, the Court is not bound

to regard the change of incumbents, as the city is under

an obligation to protect the officer against personal harm

by furnishing the money necessary to relieve him."

III.

DEMAND AND EEFUSAL UNNBOElSSAEY.

The special demand of June 2d, 190i2, set forth in the

petition was unnecessary, and may be regarded as sur-

plusage. To the ordinary rule that a demand and refusal

is necessary to maintain mandamus, there is a well-

known exception within which the case at bar falls. In

place of a refusal the petitioner may «how a "default"



so evident as to make a deiuaud useless. The record

shows that for seven consecutive years the respondent

corporation has failed to perform its duty. Under the

authority of the following cases, a peremptory writ

should issue without further demand or refusal. In

People vs. Getzendaner, 137 111. 284,

the Court held as follows:

"Private laws 1869, provide that any town donating

its bonds shall, by its proper corporate authority, an-

nually thereafter assess and levy a tax upon the taxable

property of such town, sufficient to pay and liquidate the

annual interest on such bonds and so much of the prin-

cipal thereof as from time to time shall become due and

such taxes shall be levied and collected as other cor-

porate taxes of such town.

"When bonds have been so issued a lawful debt is

created against the town and on failure of its officers to

assess and levy a tax to meet such debt, mandamus will

lie.

''A contention that because the County Clerk, Town

Collector and County Collector have not refused to col-

lect such tax, mandamus will not lie against them, is

without merit in that the duty to pay is that of the town

and not of individuals, though that duty can only be per-

formed by individuals, and in that it is the failure of

the corporate body to perform its duty in that regard,

for which mandamus will be awarded."

The Court will notice that in this case the petition for a

peremptory writ of mandamus clearly set forth the fail-

ure of the officers of the municipality for a period of six
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years to levy a tax to pay auy interest or any part of the

principal of the bonds involved in the action. In

U. S. vs. Elizabeth, Fed. Cases, 15,041a,

the Court held as follows:

"Where a judgment has been obtained against a mu-

nicipal corporation for overdue interest on its bonds, it

is not necessary to prove an express demand for pay-

ment and an express refusal thereof as a condition prece-

dent to the issuance of a writ of mandamus to compel

payment."

In

Commonwealth vs. Commissioners of Alleghany

County, 37 Pa. State, 246.

the petition alleged, as in the case at bar, that the

county respondent

"Has wholly and wrongfully neglected to make any

provision whatever for the payment of said interest so

accruing on the certificates of loan or bonds. Xow, it

is no answer to the case which the relator presents, that

he has not demanded payment of his claim. The time

has not come for him to demand payment. He asks us

to exercise the powers which we possess under the con-

stitution and laws of the commonwealth, to compel the

commissioners to assess and collect a tax, as by law

they are required to do, that the treasury of the country

may be placed in a condition to pay the interest on a

loan, part of which he holds. When they shall have

been obedient to the demands of the constitution and

laws, to their oaths of office, and to the decrees of this

Court, it will be soon enough for the relator to demand

payment of his claim.
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"If it was meant by this objection that he should have
demanded of the respondents a performance of their of-

ficial dnties before sninp; out a mandamus, the answer
is that, because it was a public duty which thev were
elected and sworn to perform, and because they actually

beiran to perform it without request or demand from
any creditor, it was not necessary for the relator to pre-

cede his application for a mandamus with request or

demand. If the commissioners may neglect this duty

until somebody interested requests them to perform it,

we know of no duty of their oflfice which they may not

in like manner ne<?lect. And if they may wait for in-

dividual requests and demands before jroino' forward in

a plainly marked path, other public officers may like-

wise halt in the way prescribed for them to walk in. and

the end will be that laws will become ropes of sand,

and jxovernment an unsubstantial dream.

"The duty of the commissioners was plain and im-

perative before any mandamus issued. We know very

well that circumstances had occurred which rendered

it a disa.2;reeable duty to perform, but disap:reeable

duties attach to every public trust. Had the respond-

ents jrone forward in the faithful and fearless discharge

of the duty which they had assumed, they would have

had the sympathy of all s:ood men, and the support of

the judicial tribunals, and their official conduct would

not have stained the honor of the county."

In i

Attorney General vs. Boston, 123 Mass. 4fi0.

Oray. C. J., rejects as error the original proposition laid

down in Tappino- on Mandamus that "a mandamus will

not be granted in anticipation of a defect of duty or

error of conduct," and points out that the citation is
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not supported by its authorities. He then says (page

474):

"When the person or corporation against whom the

writ is demanded has clearly manifested a determina-

tion to disobey the laws, the Court is not obliged to wait

until the evil is done before issuing the writ."

The strongest case cited by Chief Justice Gray is the

case of King vs. Lord of the Hundred of Milverton,

3 A. & i:. 284.

This was an application for a writ of mandamus to com-

\pel the holding of a court leet. The application was

opposed upon the ground that the court could only be

held in October, and that "the utmost that could be done

would be to compel the holding of the court in October

next: but as the Lord has not absolutely refused, that

cannot be done in the present case," to which the Court

replied

:

"Practically, the question is whether this court leet

is ever to be held at all ; for, if the Court will not grant

the mandamus to hold at the proper time before that

time arrives, and if after the time has passed the man-

damus cannot be granted to hold at any other time,

there are no means of enforcing the performance of the

duty, and the objection would destroy the general power

of this court to enforce the holding of courts leet by

mandamus."

In further discussing the case before him, Chief Jus-

tice Gray says: '

"It is argued that it does not appear that the city

has been requested and has refused to do the act sought
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to be enforced, and that therefore the writ of man-

damus should not be issued; but, as Lord Denman ob-

served, it is not necessary that the word 'refused' or

any equivalent to it should be used, but there should be

enough to show that the party withholds compliance

and distinctly determines not to do what is required. * * *

Where a municipal corporation or board has distinctly

manifested its intention not to perform a definite pub-

lic duty clearly required of it by law, no demand is

necessary before ap])lyiug for the writ."

In the case at bar we find the distinctly manifested

intention of the respondent municipality not to perform

its definite public duty, in the admitted seven years'

neglect to perform the same. In

Labette County vs. Moulton, 112 U. S. 217,

the application for a mandamus was objected to on the

ground of misjoinder of parties, "it being alleged that

the duty required of the County Clerk and that of the

County Treasurer was separate and distinct from each

other and from that of the County Commissioner, that

neither the Clerk nor the Treasurer could act in the col-

lection and payment of the tax until after its levy by

the commissioners, and as to each of those officers it

was shown on the face of the writ that he could not be

in default."

The misjoinder, therefore, consisted in the fact that

the petition sought to enforce the duty of certain oflfi-

r-ers of the municipal defendant uT)on whom no previous

demand had been made forthe p-rf.)rmanc.' of such duty.

The Court ordered the writ to issue, in spite of the fact

that no such demand had been made, holding that the

remedy would be ineffectual unless all persons who had
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anv duty to perform necessary to give complete relief

to the petitioner were subject to the same peremptory

order. In

High on Extraordinary Remedies, sec. 377b,

the rule is laid down as follows:

"When the duty of municipal officers to levy and col-

lect a tax for the payment of a jud.i»ineQt against the cor-

poration is plain and imperative, it affords no excuse

for their inaction that a demand was not made upon

them for the performance of tliis duty before seeking

the extraordinary aid of the Courts. The relief will,

therefore, be granted in such a case, although no pre-

vious demand was made upon the officers to levy the

tax."
I

On the same point that no demand and refusal is

necessary, see

Humboldt County vs. Commissioners, 6 Nev. 39.

Heintz vs. Moulton, 7 S. D. 272.

State vs. Racine, 22 Wis. 258.

Commissioners Columbia County vs. King, 13 Fla.

451.

IV.

IN MANDAMUS PROCEEDTNCxS IN LIEU OF AN
EXECUTION THE STATUTE OF LIMITATIONS

IS FIVE YEARS AFTER THE RENDITION OF

THE JUDGMENT.

U. S. vs. Oswego, 28 Fed. Rep. 55.

Dempsey vs. Oswego, 51 Fed. Rep. 97.

Amy vs. Galena, 7 Fed. Rep. Ifi6.

Code of Civil Procedure, sec. 681.
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V.

THE VARIANCE BETWEEN TnE PEREMPTORY
AND THE ALTERNATIVE WRIT IS IMMATE-
RIAL. EVEN IF MATERIAL, TEE OBJECTION
HAS BEEN WAIVED BY THE PLAINTIFFS IN

ERROR.

This is in answer to point lib of the plaintiffs in er-

ror, and we subdivide our answer as follows:

(a) The form of the order directing the issue of the per-

imptory writ was not objected to in the Court below. The

objection of a variance between the alternative and

peremptory writs is raised in this court for the first

time, and for that reason cannot be entertained. Any

defect in proceedings w^hich can be cured by amendment

must be raised in time to make such amendment, other-

wise it will be deemed to be waived. There is no ques-

tion as to the ricjht to amend an alternative writ.

High on Extraordinary Remedies, sec. 519.

An Appellate Court is not a forum in which to dis-

cuss new points, but merely a Court of Review to deter-

mine whether the rulings of the court below, as pre-

sented, were correct or not.

8 Encly. Pleading & Practice, 163.

In examining the question as to whether the rulings

of the Court below are con-ect, the Appellate Court will

not consider any other grounds of objection than those

urged in the Court below. Ibid (cases cited).

Assignments of error not founded on exceptions taken

in the Court below will not be considered. The assign-
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inent must rest upon the very objection made below,

and the exceptions upon which the assignment is

based must point out the specific error. If only general,

the assignment will not be considered.

2 Encly. Pleading & Pract. p. 966, and cases cited.

The above are fundamental principles and require no

extended citation of authorities.

The record shows that in the court below the plain-

tiffs in error noted three general exceptions, and the

subject matter of these three exceptions are assigned as

.error.
"~\?'^''^^j

The first was the objection on the part of the plain-

tiff in the court below to the sufficiency of the return.

This objection was sustained, the respondents duly ex-

cepted to the ruling sustaining such objection, and as-

signed such ruling as Error No. I (Transcript, page 62).

Assignment of Errors No. I (Transcript, page 70) makes

no point as to the variance between the alternative writ

and the peremptory writ.

The second was the order granting plaintiff's motion

that a peremptory writ issue, notwithstanding the re-

turn and answer of the respondents. This ruling was

duly excepted to and assigned as Error No. II.

Assignment of Errors No. II (Transcript, pages 70, 71)

makes no point as to the variance between the alter-

native writ and the peremptory writ.

The third was the order for the issuance of the per-

emptory writ directing the respondent municipality and

the members of its legislative branch to levy a tax on

September 15th, 1902. To this order a general excep-
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tion was taken, without specifying as the ground there-

for a variance between such order and the alternative

writ, and such order was assigned as Error No. Ill

(Transcript, pages 63-64). Assignment of Errors No. Ill

(Transcript, pages 71-72) makes no point as to the vari-

ance between the alternative writ and the peremptory

writ.

Assignment of Errors No. IV (Transcript, pages 72-73)

is the only assignment of errors which calls the atten-

tion of the Court to the fact that a variance existed be-

tween the two writs, and this assignment, not being

founded upon an objection directed specifically to that

point, not being founded on an exception taken on that

grouud, cannot be considered by this Court.

(b) The variance hettvcen the peremptory writ and the

alternative ivrit rcas immaterial and imsiihstantial. As it

was "to the ease of the respondent,^' it ivas within the power

of the Court. To support the above point, we rely upon

the two principal authorities cited by plaintiffs in error.

We cannot see what satisfaction they derived from these

two citations, as they appear to conclusively support the

above point and are a complete answer to their point

No. Tib. 1

The liberal rule laid down by Dillon in section 870 is,

that within reasonable and proper limits the peremptory

writ may be molded so as to effectuate justice. This

may be done either by amendment of the allernative

writ or otherwise; that the peremptory writ may vary

from the alternative in detail, "particularlv where the

variation is to the ease of the respondent."
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Assuming, for tho purpose of argument, that the word
"forthwith," as used in the alternative writ, is synony-

mous with "instantaneously," the variation in the per-

emptory writ is certainly to the ease of the r(>spond-

ents, as it postpones the performance of what appears

to be an unpleasant duty for nearly two months.

This liberal rule laid down by Dillon is the rule

adopted by the Court in

People vs. D. & C. R. R. Co., 58 N. Y. 152,

relied upon by plaintiffs in error.

Counsel have fairly stated the case, but have omitted

some portions of the decision which seem to us to apply

directly to the case at bar and sustain the above point.

The alternative writ in that case directed the defendant

to restore certain highways in a i)articular manner, and

the peremptory writ directed that these highways be

restored, but in a manner different from that prescribed

in the alternative writ. The Court calls attention to

the fact that in both writs there is but one general mat-

ter commanded; "one thing directed to be done—one in

its substance and in its result; that is, to restore the

public highway to the condition of usefuln^iss in which

it was found by the appellant when it interfered with

it." 1

So, in the case at bar, there is but one thing directed

to be done, one general matter commanded by both the

alternative and peremptory writ, and that is, the levy of

a tax to pay our judgment. The alternative wTit in our

case, as in the New York case, commanded the thing
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to be done in a particular way. Tlie pereuiptory writ

commanded it to be done in another way, less onerous

to the respondents, because it gave them more time.

Judge Folger calls particular attention to these facts

on page 157 of the opinion.

Counsel are laboring under what we believe to be an

error in asserting that the time specified in the alterna-

tive writ for the performance of the duty commanded

is a material part of the writ. We say that it is the

duty of the Court to look at the whole writ and ascer-

tain what general matter is commanded, what the one

thing is directed to be done. With such examination

it can readily be seen that there is but one general mat-

ter commanded in both writs, and that is the levy of

the tax. If the order for the issue of the alternative

writ, and if the alternative writ itself, had omitted all

allusion to the time within which it was sought to com-

pel the performance of this duty, such order and writ

would have been valid. The word "forthwith,'' there-

fore, can be treated as surplusage.

The variance is immaterial, because the relief granted

by the peremptory' writ is within that specified in the

alternative. The alternative writ is usually regarded as

standing in the place of declaration or complaint in an

ordinary action at common law.

High on Extraordinary Remedies, sec. 449.

Possibly, however, the rule adopted in Wisconsin that

the petition on which the alternative writ issues per-

forms the office of such declaration or complaint is more

logical.
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State vs. Lean, 9 Wis. 279.

Applying either principle, however, to the case at bar,

the ultimate relief obtained is less than the relief sought

for, in that it postpones the execution of the process of

the Federal Courts.

(c) '^ForthiciW^ does not mean 'instantaneously, -^ hut

means as soon as the act can he performed rcasonahly and in

accordance icifh laic. There are numerous decisions to

the effect that the term "forthwith," used in statutes

and in processes, is a flexible term, depending upon the

circumstances of the particular case.

The Court of Appeals of Kentucky, in the case of

Horsley vs. Asher, 94 Ky. 314,

construed the term "forthwith" so as to make it conform

to the positive provisions of a statute. The Civil Code

of Kentucky provided that an order could revive an ac-

tion in the name of a personal representative as the suc-

cessor of a plaintiff might be made "forthwith.*' Under

The practice of that State an order of revivor could only

be made during a term of court. Under the provisions

of the same section of the Code such an order could not

be made without the consent of the defendant after the

expiration of one year from the time the order might

have been first made. The Court held that as the order

could only be made during a term of court, the time com-

menced running, not at the death of the plaintiff, but

from the date of the first term of Court succeeding plain-

tiff's death. Applying the same rule of construction to
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the case at bar, the term "forthwith" iu the alternative

writ of mandamus must be construed so as to conform

to the statutes which provided that the tax could be

levied on the third Monday of September in each year,

and upon that day only. Under the positive provisions

of these statutes, "forthwith" could mean only {Septem-

ber 15th, 1902. The construction of the term "forthwith"

by the Supreme Court of California in

Anderson vs. Goff, 72 Gal. 73,

is the same as that given to the term in the Kentucky

case. It says: "Like the term 'immediately' it is not in

law to be necessarily construed as a time immediately

succeeding without an interval, but an effectual and law-

ful time allowing all the adjuncts and accomplements

necessary to give an act full legal effect to be performed."

The fact that the return day in our writ was fixed at

a date earlier than September 15th, 1902, was no error.

If the respondents desired in good faith to perform the

obligations imposed upon them by law, they could have

in their return objected to obeying the writ forthwith,

but should have expressed their willingness and readi-

es to comply with the same upon the arrival of the

.lay fixed by law for the performance of such a duty. This

was the course suggested by the Supreme Court in

Labette County vs. Moulton, 112 U. S., page 223.
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VI.

THE ENABLING ACT UNDER WHICH THE BONDS
INVOLVED WERE ISSUED EXTENDED THE
POWER OF TAXATION OF THE RESPOND-

ENTS.

The Enabling Act was approved March 1st, 1893. The

Charter of the City of Santa Cruz which, by the four-

teenth section thereof, limited the power of taxation to

fifty cents, was approved March 11th, 1876. Section

3714 of the Political Code of the State of California,

which limited the powers of Boards of Supervisors of

any county in the State to levy a tax greater than fifty

cents to pay the bonded indebtedness of any county or

municipality, was approved April 12, 1880. In regard to

this section of the Political Code, the Court will notice

that it does not limit the power of the legislative body

of a municipality at all, but refers in terms only to

Boards of Supervisors of a county.

The Enabling Act, being a general law, applies to muni-

cipalities acting under special charters and extends any

powers given therein.

Staude vs. Election Commissioners, 61 Cal. 313.

Thomason vs. Ashworth, 73 Cal. 73.

People vs. Henshaw, 76 Cal. 436.

Under a general statute authorizing the creation of a

debt and providing for the payment of the same by taxa-

tion, the rate limited by the charter of a municipality
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may be exceeded and must be exceeded if necessary to

pay the debt.

Britton vs. Platte City, 2 Dillon, 1.

In this case the charter of the respondent (February

3, 1853), limited the power of taxation to one-half of one

per cent. By a general statute of 1865 it was provided

that whenever an execution issued against an incorpo-

rated town or city was returned unsatisfied, the Court

might, by a mandamus, compel the officers of the city to

levy and collect a special tax to pay such execution and

costs. Judge Dillon says;

•xUe substantial question argued, and which counsel

vvisii 10 nave Uecidea is, vviietUer tiie city iiufti ine power

lu levy or can be compelled to levy any other than the

general tax of one-half of one per cent. The city main-

tains that this is the limit of its power, and that having

already levied this tax to the full extent of the Charter

rate, it has discharged its duty and its whole duty, and

cannot therefore legally be compelled to do more. On
the other hand, the relator claims that under the provi-

sions of the general statutes of the State mentioned in

the statement of the case, he is entitled, upon the return,

to an order commanding the city 'to levy, assess, and col-

lect a special tax' to pay his judgment and costs. That

the general statute applies to this city has not been de-

nied; but it is insisted by the counsel for the city that

it does not enlarge its taxing power as prescribed and

contained in its charter. If the charter stood alone and

contained a fixed limitation on the rate of the only taxa-

tion authorized, it might be true that the rendition of

judgments for torts could not have the effect to enlarge

the taxing power or abrogate the restriction on that
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power contained in the charter. But that is not this

case. Here the charter provides for a general tax for or-

dinary muuicipal purposes, and the general statutes pro-

vide in addition a special remedy for judgment creditors,

to wit, a special tax to be levied and collected under the

direction of the court of record which rendered the judg-

ment. * * * The demurrer to the return is sustained and

a peremptory writ ordered."

Commonwealth vs. Pittsburgh, 34 Pa. State, 496.

This was an alternative mandamus to compel the levy

of a tax to provide for the payment of interest upon

bonds issued by respondent in payment of its subscription

to the capital stock of a railroad company. This subscrip-

tion and bond issue was authorized by an act passed in

1853. The act incorporating Pittsburgh (]March 5, 1804),

prohibited the levy of any tax exceeding one-half a cent

on a dollar. The Court says

:

"2sow, without inquiring how far the powers of the

councils were limited by the act incorporating the city

of Pittsburgh, it need only be noticed that the very act

which authorized the subscription, also empowered and

made it the duty of the city to provide for the payment

of the principal and interest of the debt incurred by the

subscription, by the assessment and collection of such a

tax as may be necessary for that purpose. If there was

any restriction upon the rate of taxation before, it was

certainly removed by the act of February 7th, 1853, so

far as relates to the levy of a tax for the payment of

the principal and interest of the debt incurred by the

subscription."

The City of East St. Louis vs. People, 17 N. E. Rep.

447.
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This was a mandamus proceeding brought to compel

the city to levy a special tax sufficient to pay a judgment

on city bonds. The charter of the city, passed in March,

18()9, provided that the City Council should levy and col-

lect a tax not exceeding three mills on the dollar for gen-

eral purposes, for the purpose of paying interest on bonds

and to provide a sinking fund to liquidate the same.

In 1870 a new constitution was adopted, which provided

that any municipality incurring an indebtedness should,

by a direct annual tax, provide for the payment of the

interest on such debt as it fell due, and for the payment

of the principal thereof within twenty years. The Court

held this constitutional provision to be self-executing;

that it was in conflict with those portions of the charter

which limited the rate of annual taxation to any other

percentage than that which was sufficient to pay the in-

terest as it falls due, etc. The Court says:

"Consequently, it repeals and abrogates such portions

of the charter, and must be substituted for them in the

charter itself. Its effects began with the life of the con-

stitution and annulled all previous charter limitations,

inconsistent with it in relation to indebtedness incurred

after the adoption of the constitution."

The same point in regard to the same municipal corpo-

ration was determined in

East St. Louis vs. Amy, 120 U. S. 600.

Butz vs. Muscatine, 8 Wallace, 575.

The charter of the respondent (1852) limited the power

of taxation to one per cent. The general code of 1860

provided that in the case of a judgment against a munici-
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pality ''a tax must be levied as early as practicable, suffi-

cient to pay off the judgment with interest and costs."

The Court says:

*'The limitation in the act of 1852, touching the exer-

cise of the power of taxation by the City Council, applies

to the ordinary course of their municipal action. When-
ever that action is voluntary and there is no debt evi-

denced by a judgment against the city to be provided

for, one per cent is the maximum of the tax they are

authorized to impose. But when a judgment has been

recovered, the case is within the regulations of the code.

And those provisions are then brought into activity and

operate with full force until the judgment, interest, and

costs are satisfied. The limitation in the act of 1852 has

no application in such cases, and imposes no check if

larger taxation be necessary. * * * if these views be

not correct, the position of the judgment creditor is a

singular one. All the corporate property of the debtor

is exempt by law from execution. The tax of one per

cent is all absorbed by the current expenses of the debtor.

There is neither a surplus, nor the prospect of a surplus,

which can be applied upon the judgment. The resources

of the debtor may be ample, but there is no means of

coercion. The creditor is wholly dependent for payment

upon the bounty and the option of the debtor. Until the

debtor chooses to pay, the creditor can get nothing. The

usual relations of debtor and creditor are reversed, and

the judgment, though solemnly rendered, is as barren of

results as if it had no existence. Such are the effects

which must necessarily follow from the theory, if main-

tained, of the defendants in error."

Quincy vs. Jackson, 113 U. S. 332,

is directly in point. The syllabus reads as follows:
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"A provision in a city charter, which confers power

on the City Council to levy and collect taxes annually on

real and personal property, to pay debts and meet the

general expenses of the city, not exceeding fifty cents on

each hundred dollars, relates only to debts and expense*

for ordinary municipal purposes; and not to those debts

and expenses which can be incurred only by special leg-

islative authority.

"An act authorizing a municipal corporation to incur

a debt for the purpose of subscribing to the stock of a

railroad company confers authority to levy taxes for the

payment of the debt in excess of limit of taxation au-

thorized by law for ordinary municipal purposes."

All of which is respectfully submitted.

THOMAS & aERSTLE,

Attorneys for Defendant in Error.
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THE LAWS OF THE STATE OF CALIFORNIA DO
NOT REQUIRE THE LEVY OR COLLECTION OF
AN ANNUAL TAX UNTIL THE REFUNDING
BOND ISSUE SHALL HAVE BEEN PAJD, BUT
ONLY THAT THERE SHALL BE LEVIED AND
COLLECTED EACH YEAR FOR THE PERIOD OF
FORTY YEARS A TAX SUFFICIENT TO PAY A
CERTAIN SERIES AND CERTAIN INSTALLMENT
OF INTEREST OF SAID BONDS.

In attempting to answer our contention that the Major

and Common Council of the Citv of Santa Cruz have fullv



exercised and exhausted the power given them by the

statutes of California to levy a tax for the payment of

the judgment of defendant in error (see opening brief,

pp. 30-38), counsel for defendant in error insist that such

contention is not borne out by the authorities,* and rely

upon Amy vs. City of Galena, 7 Federal, 163, and Galena

vs. Amy, 5 Wallace, 705, to support their position, claim-

ing that they are conclusive on the case at bar. Xot only

are these cases clearly distinguishable from the case here,

but it will be found that where they do apply their auth-

orit}' is for us rather than against us.

In Amy vs. City of Galena, 7 Federal, 163, the relator

had secured certain judgments in actions at law on

municipal bonds of the City of Galena, and was attempt-

ing to enforce such judgments by an application for a wTit

of mandamus compelling the city authorities to levy and

collect a certain tax. At the time of the issuance of re-

lator's bonds a statute of the State of Illinois declared

that the Citj^ Council of the City of Galena, if they be-

lieved the public good and the best interests of the city

required it, might levy and collect an annual tax of not

exceeding one per cent and that the amount thus collected

should be kept separate; and that annually, on the tirst

day of Januaiy, it should be paid over, pro rata, upon the

funded debt of the city that might be presented by the

holders; and that said statute shouhl continue in force

until the principal and interest of the iudehtedness he

fully paid.



A similar but later e4tatute, alsvo in force at the time of

the issuance of the bonds, provided that an annual tax

of one per cent should be levied and collected, to be ap-

plied pro rata to the payment of the interest upon the

funded debt of said city. In his application for a writ of

mandamus tbe relator in the Galena case demanded the

levy and collection of the tax provided for by such

i^tatutes.

After considering the questions raised by the alterna-

tive writ and the return of the City of Galena thereto,

the Court decided as follows: (1) That the right of the

relator to have his judgment paid by compelling the levy

and collection of a tax was not affected by the Statute

of Limitations; (2) That the rights of relator to have

levied and collected a certain annual tax, to be applied in

extinguishment of the principal and interest of the bonds

held by him, could not be affected by subsequent legisla-

tion; (3) That change of the mode of collecting the taxes

of cities could not affect the relator's rights; (4) Thnt

the city could be compelled by mandamus to levy and col-

lect an annual tax of two per cent until its bonded in-

debtedness was extinguished, notwithstanding that it had

been derelict for a number of years in not levying sucli

annual tax; and (5) That as the laic gave the relator the

right to insist npon the levy of an annual tax, he, hy not

enforcing that right at the time, had icaived it, and could

only insist upon what might I'lave hccn, done each year.

These were the only points decided in the case so confi-



dently relied upon by defendant in error. The question

as to whether the City of Galena had exhausted the power

given it by the statutes above referred to, did not arise,

could not arise, and was not passed upon. In the Galena

case all of the bonds issued matured at the same time,

and each of the bondholders had the right to receive his

pro rata of the tax levied and collected each year until the

bonded indebtedness was fully paid. In the case at bar

the refunding bonds issued by the City of Santa of Cruz

are "serials," one series maturing each year, and only

the holder of the particular series of bonds which matures

in any given year is entitled to receive the tax levied

and collected for that particular year. In the Galena

case the statutes provided that an annual tax should be

levied and collected until the principal and interest of

the indehtedness be fully paid. There was no limitation

whatever, and the conclusion of the Court that though

the City of Galena had neglected to levy such tax for a

number of years, it did not follow that it could not be

comi)elled to resume its neglected duties, was manifestly

correct. But here there is an express limitation, first,

that the tax levied and collected in any one year should

be for the payment of the particular series of bonds and

coupons falling due in that year; and, second, that only

the holders of that particular series are entitled to the

levy and collection and payment of the tax provided for

that year.

In the Galena case it affirmatively appears that the



power given to the City of Galena under the statutes of

Illinois had not been exercised by the city authorities,

for such poAver could not be exhausted until, under the

express provision of the statutes, the principal and in-

terest of the city's indebtedness were fully paid. In the

case at bar it appears, with equal force, that all the power

conferred upon the authorities of the City of Santa Cruz

to levy and collect a tax for the payment of plaintiff's

bonds had been fully exercised and exhausted by the levy

on the third Monday in September, 1894, and subsequent

collection of a tax for the express purpose of paying the

bonds and coupons upon which the judgment in favor of

defendant in error is based-

Even if such tax had not been levied and collected, de-

fendant in error would not have the right under the ruling

of the Court in this same case of Amy vs. City of Galena,

upon which counsel places so much stress, to have such

tax levied and collected at this time, for the Court there

expressly held that where the law gives one the right to

insist upon the levy of an annual tax, he, hj not enforcing

that right at the time, waives it. However, the tax was

levied and collected, the power of the city authorities

in that behalf fully exercised and exhausted, and the

remedy of defendant in error is now limited to the pur-

suit of the fund thus collected or an action against the

proper officers for misappropriating it, if it has been mis-

appropriated, unless indeed such remedies are closed

against him by reason of his long continued neglect to in-

sist upon the payment to him of the money which was



collected for the purpose of paying his bonds, and which,

as lie himself admits, lay in the treasury of the City of

Santa Cruz uncalled for nearly six years.

Counsel inadvertently states that Amy vs. City of Ga-

lena was confirmed on appeal in Galena vs. Amy, 5

Wallace, 705. This cannot very Avell be, as the latter case

v.as decided nearly twenty-five years before the former.

In Galena vs. Amy, however, the Supreme Court of the

United States had under consideration the same statute

of the State of Illinois passed upon in Amy vs. City of

Galena. The return of the city shows that it had levied a

tax of one per cent to pay interest on the public debt

and that it had been applied to proper and lawful pur-

pose. The Supreme Court of the United States decided:

( 1 ) That as the statute required the levy and collection of

a tax each year, it was no defense to the performance

of such duty in one year, that the tax had been levied and

collected in a previous year; (2) That subsequent legisla-

tion did not repeal the provisions of the statute in force

at the time the bonds were issued; and (3) That it was

incompetent for respondent to object that other creditors

were entitled to share in the proceeds of the tax. None

of these points is applicable to tTie case at bar. We do

not claim that other creditors have the right to share

with defendant in error in the proceeds of the tax which

the law authorizes the City of Santa Cruz to levy and

collect this year, but insist that said defendant in error

has himself no right whatever to share in such proceeds.
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II.

THE APPllOPKIATION TO OTHER PURPOSES IN

1900 OF THE TAX COLLECTED IN 1894 FOR THE
PURPOSE OF PAYING DEFENDANT'S BONDS
DOES NOT ENTITLE HIM TO THE ISSUANCE OF

A PEREMPTORY WRIT.

In x^oint III of our opening brief (pages 30 to 38) we

show, we think conclusively, that the peremptory writ

j-hould not issue, because the Mayor and Common Coun-

cil of the City of Santa Cruz have fully exercised and

exhausted the power given them by the statutes of Cali-

fornia to levy a tax for the purpose of paying the judg-

ment in question here, it appearing that the tax for the

payment of the bonds and coupons on which said judg-

ment was based had been duly levied and collected in

1894, and had remained as a special fund for that pur-

pose until January 6th, 1900, at vshich time it was, by

the authorities of the City of Santa Cruz, transferred to

the general fund and appropriated to the payment of other

legal obligations of the City of Santa Cruz.

Counsel for defendant in error claim (Brief, pages 7,

8) that the peremptory writ should issue on account of

the unlawful disposition of the special fund, and say that

this point has been expressly decided in Lansing vs. Van

Gordcr^ 24 Mich., 456; People vs. Comptroller, 77 N. Y.,

50; Mills vs. Gelason, 11 Wis., 470; and Hohl vs. West-

ford, 33 Wis., 324. We do not concede that there was any

unlawful disposition of the special fund; it had remained
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in the Treasury of the City of Santa Cruz for nearly six

years; the Statute of Limitations of the State of Cali-

fornia had run against any right of the defendant in error

to have said fund paid to him, and this Honorable Court

had decided that the entire bond issue of which defendant

in error's bonds formed a part Avas void, even in the

hands of innocent purchasers for value (98 Fed., p. 387).

Under such circumstances it would seem that the transfer

of this special fund to the general fund was not only

lawful, but manifestly proper. But, however that may be,

it is very clear that the cases cited by defendant in error

do not sustain the proposition which he advances.

The case of Lansinrj vs. Van Gorder decidedthat where a

contractor is only payable out of a particular fund, the

city will be liable to him if the fund is misappropriated.

The case of Mills vs. Gelason held that the subsequent mis-

application by municipal authorities of the proceeds of a

loan which was within the corporate powers and for

proper purposes when made, cannot affect the right of

the lender to be repaid. In Hohl vs. Westford the Su-

preme Court of Wisconsin held that the fact that the

Supervisors had used certain drainage funds for another

purpose could not defeat the right of a contractor to re-

cover in an action at law the amount due on his contract

for drainage work. The New York case, which counsel

quotes liberally, merely holds that where the city is liable

for the wrongful act of its officer, the Court is not bound

to regard the change of incumbents. In none of these

cases was there an application for the issuance of a writ
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of mandamus to compel the levy of a tax, and we respect-

fully suggest that the\ have no application whatever to

the case at bar,

III.

A DEMAND AND REFUSAL TO LEVY THE TAX IN

QUESTION MUST BE SHOWN BEFORE THE PER-

EMPTORY WRIT CAN ISSUE.

We have discussed this question in our opening brief

at pages 20 to 22, and counsel for defendant in error in

reply have consumed six pages of their brief (pages 8 to

1-1) In discussing it. They concede that no demand has

been made to levy the tax directed to be levied by the

order for the peremptory wTit, and that the authorities

of the City of Santa Cruz ha^e not refused to levy such

tax, and further say that the special demand of June 2d,

1902, that the tax should then be levied, which svas the

only demand made, was, unnecessary and may be regarded

as surplusage, for the reason that the- present case falls

within the exception to the ordinary rule that a demand

dud refusal is necessary to maintain mandamus.

Counsel then proceeded to discuss a number of cases

which they claim clearly show that there is a well defined

exception to the general rule that the demand and re-

fusal is necessary to maintain mandamus, which excep-

tion is clearly defined by Mr. Chief Justice Gray in

Aitornvij General vs. Boston, 123 Mass., 160, as io11o\as:

" When the person or corporation against whom the writ
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'• is demanded has clearly manifested a determination to

'^ disobey the laws, the Court is net obliged to wait until

" the evil is done before issuing the writ." Defendant in

error claims that the record in this case shows a clearly

manifested determination on the part of the city authori-

ties of the City of Santa Cruz to disobey the laws and to

refuse to levy the tax demanded here; and that therefore

it was not necessary that a demand should be made before

mandamus proceedings were instituted. The answer to

this is threefold. First, these proceedings were instituted

by a demand, and that a demand to j)erform an act which

plaintiffs in error had no power or authority to do; that

is, to lev}^ the tax before the return day mentioned in the

writ. Second, defendant in error cannot be heard to say

that plaintiffs in error have shown any disposition to

disregard a duty owing to him, for it is admitted by him

that the tax for the paj^ment of his bonds and coupons

was levied and collected by the city authorities in 1894

and was allowed to remain in the treasury of the City of

Santa Cruz subject to his demand, if he was entitled to

it, for six years. The fact that the City of Santa Cruz

has failed to levy and collect taxes for the benefit of other

people cannot be of interest to him. Third, although it is

true that plaintiffs in error have failed for seven years to

levy or collect the taxes to pay the seven succeeding series

of the refunding bonds to that on which defendant in

error's judgment is based, it must be remembered that

during those seven years plaintiffs in error ^^ere engaged
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in litigation to determine whether or not such bonds con-

stituted valid obligations of tlie City of Santa Cruz ; that

this Court had adjudged that the bonds were not valid

obligations of the city; and that the judgment in question

was not entered until May 24th, 1902. It is not reasonable

to infer that, because the authorities of the City of Santa

Cruz neglected to levy taxes for the payment of bonds

which they considered, and had good reason to consider,

void and the validity of which they had a right to have

legall}^ passed upon by the Courts, therefore they would

refuse to do all that they could lawfully do to pay the

judgment finally awarded against them by the Courts to

which they had appealed. The case here comes withiu

the general rule, and not within the exception, and we

submit that a demand and refusal were both necessary

before the issuance of the alternative writ of mandamus

and that in the absence of such demand and refusal the

peremptory writ cannot issue.

IV.

AS TO THE STATUTE OF LIMITATIONS.

Counsel for defendant in error dismiss our argument

that the Statute of Limitations of the State of California

bars the right of defendant in error to the issuance of the

peremptory writ of mandamus in question ( opening brief,

pages 47 to 51) with the citation of three cases, none of

which seems to have any application to the point.



12

V.

THE VARIANCE BETWEEN THE PEREMPTORY
AND ALTERNATIVE WRITS IS MATERIAL AND
SUBSTANTIAL.

Counsel has labored zealously to show that the vari-

ance betis'een the peremptory writ and the alternative

v*rit was immaterial and unsubstantial, and to the ease

of the respondent. We are willing to submit this point

on the authorities cited in our opening brief, with the

added suggestion that counsel have evidently overlooked

the rule that where there is no legal obligation upon the

defendants to do that Avhich the alternative writ com-

mands, the peremptory writ cannot be so amended as to

command the performance of a legal obligation. This

rule is logical. If it were not the rule it would be possible

to do what is sought to be done in this case, that is, to

have a peremptory writ issued commanding the perform-

ance of an act not mentioned in the alternative writ,

without rule, citation or other notice to respondents.

Counsel, in discussing the terms of the alternative writ,

urge that "forthwith" does not mean "instantaneously,"

but means as soon as the act can be performed reasonably

and in accordance with law, irrespective of whether such

performance be before or after the return day named in

the alternative writ. However that may be, the woi'd

"forthwith" does not appear in the alternative writ, the

command of which is as follows : "Therefore, we do com-
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"mand you that immediately after the receipt of this writ

" you do levy a tax sufficient to pay the whole amount of

" said judgment, with interest thereon from May 24th,

" 1902 » * * oj, ti^rj^ j^^ show cause before this

" Court, at the court-room there, in the City and County

'' of San Francisco, State of California, on the 14th day

" of July, 1902, at the opening of Court on that day why
" you have not done so." (Rec, pp. 22-23.)

It is admitted that plaintiffs in error could not levy the

tax either immediately after the receipt of the writ, or

at any other time, before the return day thereof. They

showed cause why they had not done so. They were re-

quired to do nothing more, and the alternative writ should,

thereupon, have been discharged.

VI.

THE ENABLING ACT UNDER WHICH THE BONDS
INVOLVED WERE ISSUED DID NOT EXTEND
THE POWER OF TAXATION OF THE RE-

SPONDENT.

Counsel's contention that Section 3714 of the Political

Code of California, which prescribes a tax limitation of

fifty cents on each one hundred dollars to pay the bonded

indebtedness, or judgment arising therefrom, of the State

of California, or of any county or municipality in said

State, does not limit the power of the legislative body of

a municipality, but only of the Supervisors of a county,

is not borne out by the lang-uage of the section. The pro-
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vision in question is as follows : "It shall not be lawful

" for any Board of Supervisors of any county in the State

" to levy, nor shall any tax greater than fifty cents on

" each one hundred dollars of property be levied and

" collected in any one year, to pay the bonded indebted-

'' ness, or judgment arising therefrom, of this State, or of

'' any county, or municipality in this State." Boards of

Supervisors have no power or authority to levy taxes for

the State of California, or for any municipality in the

State, but only for the counties of which they are the

legislative bodies. The express declaration of the section

that no tax greater than fifty cents on each one hundred

dollars of property shall be levied and collected in any

one year to pay the bonded indebtedness, or judgment

arising therefrom, of the State or of any municipality in

the State, is so clear that it cannot be possibly misunder-

stood. If the legislature was dealing only with the powers

of Boards of Supervisors it certainly would not have in-

corporated in the section any reference to the State or

the municipalities in the State, but would have confined its

application to the counties of the State.

So it is evident that at the time of the approval of the

Enabling Act there was in force a statute of the State

of California which limited the powers of legislative;

bodies of municipalities of the State of California to levy

a tax to pay the bonded indebtedness, or judgment arising

therefrom, of such municipalities, to fifty cents on the

one hundred dollars. The question is : Was such statute

repealed by the Enabling Act? Clearly it was not re-
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pealed expressly, for tlie Enabling Act does not refer to it.

Was tlie limitation imposed by the statute repealed by

implication? Counsel for defendant in error answer

this question in the affirmative, and cite several cases in

support of their position, but an examination of those

cases will disclose that it is only when the Enabling Act

authorizes the incurring of a definite amount of bonded

indebtedness that prior statutes prescribing a limitation

of taxation insufficient to provide for the payment of such

indebtedness, are repealed by implication. That is not

the case here. The Enabling Act of 1893 authorizes the

issuance of bonds to refund outstanding indebtedness. It

is silent as to the amount of indebtedness which may be

incurred under its provisions.

Section 3714 of the Political Code could be incorpor-

ated into the Enabling Act without in any degree impair-

ing its terms. It is not only possible but easy to reconcile

the two acts. Taken together, they read as follows:

"Section 1. That whenever any incorporated city or

" town, other than cities of the first class, in this State,

" has an outstanding indebtedness, evidenced by bonds

" and warrants thereof, the Common Council, Board of

" Trustees, or other governing body thereof, shall have

" power to submit to the qualified electors of such city or

" town, at an election to be held for that purpose, the ques-

" tion of refunding such indebtedness. Said election

"shall be called and held in the same manner in which

" other elections are held in such city or town. The notice
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" of such election shall rec-ite the indebtedness to be re-

'* funded, together with the denomination, character, time

" of payment, rate of interest, as well as all other details,

" of the bonds proposed to be issued. Such bonds shall

" be of the character knows as 'serials,' one-fortieth of the

" jjrincipal being payable each year, together with inter-

" est due on all sums unpaid. Said bonds may be issued

'• in denominationis not to exceed one thousand dollars,

"nor less than one hundred dollars; principal and in-

" terest being payable in gold coin or lawful money of

" the United States, and either at the office of the Treas-

" urer of such city or town, or at a desig-nated bank situ-

" ated in the cities of San Francisco, New York, Boston,

" or Chicago. Interest upon the same shall not exceed six

" per cent per annum, and may be payable semi-annually.

'" Said bonds shall be sold in the manner provided by

" such City Council, or other governing body, to the

" highest bidder, for not less than their face value in

" the same character or money in which they were pay-

" able. The proceeds of such sale shall be placed in the

" treasury to the credit of the funding fund, and shall be

" applied only for the purpose of refunding the indebt-

" edness for which they have been issued. Said Common
'' Council or other governing body shall, at the time of

'' fixing the general tax levy for each year, and in the

" same manner for such tax levy provided, levy and col-

" lect annually, each year, sufficient money to pay one-

" fortieth part of the principal of such bonds, and also the

"annual interest upon the i)ortion remaining unpaid (P.
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"C, Sec. 371-1)
;
provided that no tar f/rratcr than fiftjj

'"'cents on each one hundred dollars of propcrtij shall he

'' levied and collected in any one year to pay such bonded

" indebtedness, or judf/nient arising therefrom.''

A repeal of a statute by implication is not favored, if it

be pos^^ible to reconcile the two acts of tlie Legislature.

McCool vs. Smith., 66 U. S., 222.

Repeal by implication, when the prior and the later

act can consistently stand together, is never admitted.

Galena vs. Amy^ 5 Wallace, 705.

It seems to us clear that the limitation of Section 3714

of the Political Code applies here, and that the Circuit

Court was without authority to compel the levy of a tax

gi'eater than fiftj- cents on each one hundred dollars of

property.

Respectfully submitted,

LINDSAY & NETHERTON and

JAMES G. MAGUIRE,

Attorneys for Plaintiffs in Error.
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2 In the Matter of Jacob Uerdkopf^ Bankrupt.

The following are the parts of the record which appel-

lants consider necessary for the consideration thereof,

to wit:

Creditors? petition as set forth on pages 2, 3, 4, of the

original record.

The bill of exceptions embodying a copy of the demur-

rer and answer, as set forth on pages 15, 16, 17, 18, 19, of

the original record.

The order of reference as set forth on page 14 of the

original record, and the adjudication in bankruptcy, as

set forth on page 20 of the original record.

Yours respectfully,

LAWLER and ALLEN,

Attorneys for Appellants.

[Endorsed] : No. 892. United States Court of Appeals.

In the Matter of Jacob Herzikopf, Bankrupt. Notice

as to Printing of Record. Filed Sept. 3, 1902. F. D.

Monckton, Clerk. Service of the within notice is hereby

admitted this 28th day of August, 1902. Dunning &
Craig.

Additional Designation of Appellant Under Rule 23.

[Written on Western Union TelegTaph Company's

Blank.]

Received at San Francisco, Cala. Standard Time.

18 GiS. KP. DA. 10 paid. 079

Los Angeles, Cal., Sep. 15, 1902.

Frank D. Monckton, Court of Appeals, San Francisco.
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Include assignments error Herzikopf transcript an-

swer if can be done.

LAWLER & ALLEN.

8:15 a

[Endorsed] : No. 892. United States Circuit Court of

Appeals, for the Nintlii Circuit. Cohn, Goldwater & Co.,

et al. vs. M. Gorchakoff et al. Additional Designation

of Appellant Under Rule 23. Filed Sep. 15, 1902. P.

D. Monckton, Clerk. By Mereditb Sawyer, Deputy

Clerk.

Creditors' Petition.

(Form No. 3.)

To the Honorable OLIN WELLBORN, Judge of the Dis-

trict Court of the United States for the Southern Di-

vision of the Southern District of California.

The petition of J. J, Underbill & iSon, a copartnership,

and D. W. Edleman, each of Los Angeles, Cal., and M.

Gorchakoff, of New York City—

Resipectfully shows: That Jacob Herzikopf, of Los

Angeles, California, has for the six months next preced-

ing the date of filing this petition had his principal place

of residence, business and domicile at Los Angeles in the

county of Los Angeles, State, Division and District afore-

said, and owes debts to the amount of f1,000.

That your petitioners are creditors of said Jacob Herzi-

kopf, having provable claims amounting in the aggre-

gate in excess of securities held by them, to the sum of

That the nature and amount of your petitioners'
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claims are as follows: J. J. Underbill & Sons in the sum

of f55.82-100 fori goods, waresi and merchandise sold and

delivered by them to him; D. W. Edelman in the sum of

113.50^100, for professional services as physician, ren-

dered to said debtor; M. Gorchakoff for |600.00-100, for

money loaned to said debtor. That said Jacob Herzi-

kopf is not a wage-earner or person engaged chiefly in

farming or tillage of the soil.

And your petitioners further represent that said Jacob

Herzikopf is insolvent, and that within four months next

preceding the date of this petition the said Jacob Herzi-

kopf committed an act of bankruptcy, in that he did

heretofore, to wit, on divers days since the 4th day of

June, 1901 (the exact dates being unknown) while in-

solvent, transfer to the creditors hereinafter named sums

of money aggregating the amounts set opposite their

respective names, with intent to prefer such creditors

over his other creditors, to wit:

To Cohn, Goldwater & Co., |253.

To Brownstein, Kewmark & Louis, |556.

To American Notion Company, f70.

To Leopold Hirch, fl20.

To Triest & Co., |120.

Wherefore, your petitioners pray that service of this

petition, with a subpoena, may be made upon Jacob

Herzikopf^ as provided in the acts of Congress relating
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to bankruptcy, and' that lie may be adjudged by the

Court to be a bankrupt within the purview of said acts.

J. J. UNDERHILL & SON,

M. GORCHAKOFF,

By E. T. DUNNING,

His Attorney.

D. W. EDELMAN,

Petitioners.

DUNNING & CRAIG,

Attorneys for Petitioners.

OATH TO PETITION.

United States of America,

Southern District of California,

Southern Division,

County of Los Angeles.

> ss.

J. J. Underbill, D. W. Edelman, E. T. Dunning, being

for three of the petitioners within named, do hereby

make solemn oath that the statements contained in the

foregoing petition, subscribed by them, are true.

That said J. J. Underbill is a member of J. J. Under-

bill & Son, and E. T. Dunning is attorney and agent of

M. Gorchakoff, who is absent from said District, and

therefore unable to verify this petition.

J. J. UNDERHILL.

E. T. DUNNING.

.:r D. W. EDELMAN.
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Before me, H. B. Rossiter, this 3d day of October, A.

D. 1901.

[Seal] H. B. ROSSITER,

Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed] : Original. No. 158i7. United States Dis-

trict Court, Southern District of California, Southern Di-

visiou. (Bankruptcy.) In the Matter of Jacob Herzi-

kopf, in Bankruptcy. Creditor's Petition. Filed Octo-

ber 4th, 1901, at 55 minutes past 11 o'clock, A. M. E. H.

Owen, Clerk. By Wm. M. Van Dyke, Deputy Clerk.

Filed May 22, 1902, at 11 o'clock A. M. E. H. Owen,

Clerk. Dunning & Craig, Attorneys for Petitioners,

Wholesalers' Board of Trade Rooms, Bullard Building,

Los Angeles, Cal.

In the District Court of the United States, Southern District

of California, Southern Division.

In the Matter of JACOB HERZIKOPF, 1

Bankrupt. J

Order of Reference.

Now, come the petitioning creditors by Dunning &

Craig, their attorneys, and upon their motion it is or-

dered that the issue between the petitioning creditors

and intervenors herein be and are hereby referred to

Lynn Helm, as referee, to take proofs of the respective

parties, and report the same with his findings of fact

and conclusions of law thereon to the Judge of this Court

with all convenient speed.
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It is further ordered, that the clerk of this court trans-

mit to said referee the petition bankruptcy herein, the

answer of the intervenors and all depositions on file and

a copy of this order, all of which shall be returned by the

said referee with his report.

Dated December 19, 1901.

OLIN WELLBORN,
Judge.

Witness the Honorable OLINi WELLBORN, Judge of

said District Court and the seal thereof this 19th day of

December, A. D. 1901.

[Seal] E. H. OWEN,
Clerk.

[Endorsed]: No.. 1587. In United States District

Court, Southern District of California, Southern Divi-

sion. In the Matter of Jacob Herzikopf, Bankrupt.

Order of Reference. Filed December 19, 1901, at 10

min. past 3 P. M. E. H. Owen, Clerk. Filed May 22,

1902, at 11 o'clock A. M. E. H, Owen, Clerk. Dunning

& Craig, Wholesalers' Board of Trade Rooms, Bullard

Bldg., Los Angeles, Cal., Attorneys for Pet. Crdtrs.

In the District Court of the United ^^tates, for the SoutJiern

District of California, Southern Dirisio^'

In the Matter of JACOB HERZIKOPF.i

Bankrupt.)

Bill of Exceptions.

Be it remembered, that heretofore, an Involuntary

Petition in Bankruptcy was filed on the 1th day of Octo-
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ber, 1901, and subpoena issued thereon returnable on the

9th day of October, 1901; and said subpoena was served

on the 4th day of October, 1901, and on the 19th day of

October, 1901, Cohn, Goldwater & Co., Brownstein, New-

mark & Louis, American Notion Co., l^eopold Hirsch and

Triest & Company filed their notice of motion to dismiss

proceedings in words and figures as follows, to wit:

"You and each of you are hereby notified, that Cohn,

Goldwater & Company, a partnership, Brownstein, New-

mark & Louis, a partnership, American Notion Company,

a corporation, Triest & Company, a partnersihip, and

Leopold Hirsch, creditors of the above-named Jacob

Herzikopf, will, on Monday, the 2Sth day of October,

1901, at the hour of 10:30 o'clock A. M. of said day, or

as soon thereafter as counsel can be heard, move the

above-entitled Court to vacate and set aside the order

to show cause heretofore issued in the above-entitled

matter, and to vacate and set aside the order appointing

a receiver herein, and to vacate and set aside all other

proceedings had in the above-enrtitled matter, and to dis-

miss the petition heretofore filed herein.

Said motion will be made upon the following grounds:

1st That the above-entitled Court was without juris-

diction to make any orders or take any of the proceed-

ings heretofore had and taken in the above-entitled mat-

ter.

2d. That the petition praying for the adjudication of

said Herzikopf to be a bankrupt, heretofore filed herein,

is not verified under oath as required by the acts of Con-

gress of the United States relating to baiikruptcy, and

the rules and general orders and forms in bankruptcy
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promulgaited by the Supreme Court of the United States

pursuant thereto.

The papers to be used upon said motion will be the

records, papers and files of this Court, in the above-en-

titled matter.

LAWLER & ALLEN,

Attorneys for Oohn, Goldwater & Company, Brownstein,

Newmarik & Louis, American Notion Company,

Triest & Company, Leopold Hirsch."

And also, on the 17th day of October, 1001, filed their

demurrer in words and figures as follows, to wi/t:

"I.

That said petition does not state facts sufficient to con-

stitute a cause for the adjudication of said Jacob Herzi-

kopf, a bankrupt, '

II.

That said petition does not state facts showing the

commission of any act of bankruptcy by said Jacob

Herzikopf,

Til.

That said petition does not show that either or any

of the petitioners therein named have provable claims

against said Jacob Herzikopf in the sum of |500, or any

sum whatever.

IV.

That said petition is uncertain in this, to wit, that it

does not appear, nor can it be ascertained therefrom,

when or where the said M. Gorchakofif advanced or

loaned to said Jacob Herzikopf the sum of |600: that it

does not appear, nor can it be ascertained therefrom.
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when or where the said D. B. Edelman performed or ren-

dered professional services to said Jacob nerzikopf;

that it does noit appear, non can it be ascertained there-

from, when or where the said J. J. Underbill & Son sold

and delivered igioods and merchandise to said Jacob Her-

zikopf. i 1'V.
That said petition is ambiguous in the same respects

set forth for its uncertainty.

Wherefore, these respondents pray that said petition

be dismissed, and that they recover their costs herein.

BROWNSTEIN, NEWMABK & LOUIS,

COHN, GOLDWATER & CO.

AMERICAN NOTION CO.

TRIEST iS: COMPANY.
LEOPOLD HIRSCH.

LAWLER & ALLEN,

Attorneys."

And thereafter, on the 28th day of October, 1901, said

motion to dismiss and said demurrer were argued and

overruled, and an order was made allowing said inter-

veniors ten days in which to file their answer herein, and

thereafter, on the Tth day of November, 1901, said Cohn,

Goldwater & Company, Brownstein, Newmark & Louis,

American Notion Company, Leopold Hirsch and Triest

& Company, all of whom are creditors of the said Jacob

Herzikopf, filed an answer herein raising an issue in re-

spect to both the insolvency of said Jacob Herzikopf,

and also of the several acts of bankruptcy alleged in said

petition, and that in said answer the said creditors de-

manded that the issues therebv raised should be in-
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quired of by a jury. That thereafter, by an order made

and entered in the above-entitled cause, a special order

of reference was made by the Honorable Olin Well-

born, Judge of said Court, referring the said issues

raised by the creditors' petition herein and the answer

referees in bankruptcy of this Court, which said order of

filed herein, to the Honorable Lynn Helm, one of the

reference is as follows;

"Come now the petitioning creditors, by Dunning &
Craig, their attorneys, and upon their motion it is or-

dered that the issue between the petitioning creditors

and intervenors herein be and are hereby referred to

Lynn Helm, as referee, to take proofs of the respective

parties and report the same with his findings of fact

and conclusions of law thereon to the Judge of this

Court with all convenient speed. '

"It is further ordered, that the clerk of this Court

transmit to said referee the petition bankruptcy herein,

the answer of the intervenors and all depositions on file

and a copy of this order, all of which shall be returned

by the said Referee with his report.

OLIN WELLBORN,
Judge.

Thait thereafter the said Cohn, Goldwater & Company

et al., who had filed an answer herein as above set forth,

moved the Court to set aside and vacate said order of

reference, upon the ground and for the reasons: 1st, That

the Court had no jurisdiction to order a reference to the

Referee; 2d, That the creditors who had filed an answer

herein were entitled to a trial by jury.
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Said motion came on regularly before the Court on the

9th day of January, 1902, Messrs. Lawler .S: Allen ap-

pearing as attorneys for Cohn, Goldwater ..^ Company

et al., and Messrs. Dunning & Craig appearing as coun-

sel for the petitioning creditors; whereupon the matter

was argued and an order entered herein denying said

motion to vacate and set aside said order of reference,

to which ruling, Cohn, Goldwater S: Company, Brown-

stein, Newmark & Louis, American Notion Company,

Leopold Hirsch and Triest & Company, then and there

excepted, and caused an exception to be entered in the

minutes of the Court, and now bring this bill of excep-

tions by them reserved at said time and pray that the

same may be signed, sealed and settled as of said 9th

day of January, 1902, in accordance with the statutes

in such cases made and provided.

COHN, GOLDWATER & COMPANY,

BROWNSTEIN, NEWMARK & LOUIS.

AMERICAN NOTION COMPANY.

LEOPOLD HIRSCH.

TRIEST & COMPANY.

By LAWLER & ALLEN,

Their Attorneys.

I hereby certify that the foregoing bill of exceptions

was presented in due time, and is correct, and the same

is hereby settled and allowed.

OLIN WELLBORN,
Judge.



In the Matter of Jacob Herzikopfy Bankrupt. 13

[Endorsed] : No. 1587. United States District Court,

Southern District of California, Southern Division. In

re Jacob Herzikopf. Bill of Exceptions. Service of the

within bill of exceptions is hereby admitted this 17th

day of January, 1902. Dunning & Craig, Attorneys for

Petitioners. Filed January 17, 1902, at 5 min. past 4

o'clock P. M. E. H. Owen, Clerk. Filed May 22, 1902',

at 11 o'clock A. M. E. H. Owen, Clerk. Lawler & Al-

len, 319 Bullard Building, Board of Trade Rooms, Los

Angeles, Cal., Solicitor for .

In the Distriet Court of the United ^^tatefi, for the Southern

District of California.

TN BANKRUPTCY.

In the Matter of JACOB HERZTKOPF,^

Bankrupt. J

Adjudication of Bankruptcy.

At Los Angeles, in said District, on the 21st day of

July, A. D. 1902, before the Honorable OLIN WELL-

BORN, Judge of said court in bankruptcy, the petition

of J. J. Underbill & Son, M. Gorchakoff, and D. W. Edel-

man that Jacob Herzikopf be adjudged a bankrupt,

within the true intent and meaning of the acts of Con-

gress relating to bankruptcy, having been heard and

duly considered, the said Jacob Herzikopf is hereby de-

clared a bankrupt accordingly.

OLIN WELLBORN..- Judge.
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Witness the Honorable OLIN WEI.LBORN, Judge of

said Court, and the seal thereof, at Los Angeles, in said

District on the 21s L day of July, A. D. 1902.

[Seal] E. H. OWEN,
I Clerk.

[Endorsed]: No. 1587. United States District Court,

Southern District of California, Southern Division In

Bankrux»tcy. In the Matter of Jacob Herzikopf, in

Bankruptcy. Adjudication of Bankruptcy. Filed this

July 21, 1902, at 30 miu. past 11 o'clock A. M. E. H.

Owen, Clerk.

In the District Court of the United States, Ninth Circuit,

Southern Division of California.

In the Matter of JACOB HERZIKOPF,
^

Bankrupt. J

Specification of Errors.

The intervenors herein assign the following as errors

committed by the Court:

1st. The Court erred in referring the issues made by

the creditors' petition and the answer to the referee,

for the reason that by the answer a trial by jury was

demanded.

2d. The Court erred in adjudging Jacob Herzikopf

a bankrupt, for the reason that the intervenors> and cred-

itors herein were denied ai trial by jury.
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3d. The Court erred in adjudj^nc; Jacob Herzikopf

a bamkrupt, for the reaison that no legal hearinfi^ was had

on the issues made by the creditors' petition and the

answer.

4th. The Court erred in approving; the findings of the

referee, for the reason that the referee had no jurisdic-

tion to hear said matters, or to report thereon.

Respectfully submitted,

LAWLER & ALLEN,

Attorneys for Intervening Creditors.

[Endorsed] : No. 1587. United States District Court

Southern District of California, Southern Division. In

the Matter of Jacob Herzikopf, Bankrupt. Specifica-

tion of Errors. Filed July 23, 1902, at 20 min. past 10

o'clock, A. M. E. H. Owen, Clerk. By Wm. M. Van

Dyke, Deputy Clerk. Lawler & Allen, 319 Bullard

Building, Board of Trade Rooms, Los Angeles, Cal., So-

licitor for .

[Endorsed] : No. 892. In the United States Cinuit

Court, of Appeals for the Ninth Circuit. In the Matter

of Jacob IJor:dkopf, Bankrupt. Cohn, Goldwater &

Company, Brownstein, Newmark & Louis, American

Notion Company, Leopold Hirsch & Company, Triest &

Company, Appellants, vs. M. Gorchakoff, D. W. Edelman,

J. J. Underbill & Sons, and James Williams, Appellees.
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Transcript of Record. Upon Appeal from the United

States District Court for the Southern District of Cali-

fornia, Southern Division. Eeceived August 20, 1902,

without ^WUrices from counsel on deposit under Rule 17.

Filed September 3, 1902.

P. D. MONCKTON,
Clerk.
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UNITED STATES

Circuit Court of Bppeals
FOR THE

NINTH CIRCUIT

In the Matter of JACOB HERZIKOPF, Bankrupt.

Colin, Oold^vatei* & Company,
Broifntiitein, IVewniark & liOiiis,

American IVotion Company, Leo-
pold Hii'j^cli &, Company, Triestj

&, Company,
Appellants,

vs.

Ifl. OorchakoflT, D. \^ . Edelnian,]
J. J. llnderliill &l Hon and
James ll^illiams.

Appellees.

BRIEF rOR APPELLANTS.

Statement of the Case.

On October 14th, 1901, an involuntary petition in

bankruptcy was filed by the appellees against Jacob

Herzikopf, [Tr. pp. 4, 5 and 6]. The subpoena was

made returnable on October 9th; on the 19th day of

October the appellants herein, who are creditors of
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Jacob Herzikopf, appeared and filed a notice of motion

to dismiss, [Tr. p. 8], and also, on the I7th day of

October, filed a demurrer, [Tr. p. 9]. The motion to

dismiss was denied and the demurrer was overruled on

the 28th day of October, [Tr. p. 10]; ten days were al-

lowed intervenors to file an answer [Tr. p. 10]; within

ten da3'S, and on the 7th day of November, 1901, an

answer was filed raising an issue with respect to both

the ins Jvenc}' of the alleged bankrupt, and also of the

several acts of bankruptcy alleged in said petition and

in the said answer the intervenors demanded that the

issues thereb}' raised should be inquired of by a jury,

[Tr. pp. 10 and 11]. x'ln order of special reference was

made by the district judge referring the said issues to

one of the referees of the court, [Tr. p. 11]. The in-

tervenors moved to set aside the order of special refer-

ence, which said motion was denied, [Tr. pp. 11 and

12]. Thereafter an adjudication was made on the find-

ings of the referee, [Tr. p. 13], and the intervenors

have appealed.

Specification of Brrors Relied On.

A statement of the errors relied upon is embraced in

the transcript at pages 1 and 2, and in bri^f are that a

creditor of a bankrupt is entitled to a trial by jury with

respect to an issue of insolvency, or all issues, in fact,

except as otherwise provided in the bankruptcy act.
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ARGUMENT.

All issues of fact in Histrict Courts, except as
other^vise provided in bankruptcy proceed-
ing's, must be tried by a jury.

Revised Statutes Sec. 648-9, 566.

"All issues of fact, in cases in the Circuit and
District Courts, except as otherwise provided in

bankruptcy proceedings, must be tried by jury.''

Brandenburg on Bankruptcy, 316.

Section 19 (a) of the Bankruptcy Act provided that
"A person against whom an involuntary petition has
been filed shall be entitled to have a trial by jury, in

respect to the question of his insolvency, except as
herein otherwise provided, and any act of bankruptcy
alleged in such petition to have been committed, upon
filing a written application therefor at or before the
time within which an answer may be filed. If such
application is not filed within such time a trial by jury
shall be deemed to have been waived."

Section 19 (c) of the Bankruptcy Act provides that
"The right to submit matters in controversy or an al-

leged offense under this Act to the jury shall be deter-

mined and enjoyed except as provided by this Act, ac-

cording to the United States laws now in force, or such
as may be hereafter enacted in relation to trials by
jury."

From a construction of Section 19 {a} and {c) of the

Bankruptcy Act, it appears that no provisions specific-

ally denies a creditor a right to a trial by jury, and if

a creditor be denied such right it must be by virtue of

what is considered as the equitable nature of the Bank-

ruptcy Act. It has been held under the former Bank-

ruptcy Act that bankruptcy proceedings were of an

equitable nature and jury trials were not allowable.

Barton v. Barbour, 104 U. S. 126.
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But that distinction does not apply under the present

act unless the matter in controversy is of strictly

equitable cognizance;

Brandenburg on Bankruptcy, 316,

Otherwise a jury trial must be had.

"The act itself in some parts seems to require

this, as in the provision that a composition may
be set aside 'if upon a trial,' and that the judge

may revoke a discharge 'upon a trial if it shall ap-

pear,' the use of the word 'trial' implying a jury."

Brandenburg on Bankruptcy, p. 317.

That the Bankruptcy Act is not entirely equitable

in its nature appears from Section 2 of the Bankruptcy

Act, which provides that District Courts are "hereby

invested * * * with such jurisdiction at law and

in equity as will enable them to exercise original juris-

diction," etc. In No. 37 of the general orders in bank-

ruptcy, provision is made for both legal and equitable

remedies.

The right extends to cases in which the defendant is

charged with committing an offense in violation of the

Act.

Section 29 Bankruptcy Act.

The right of a creditor and the bankrupt to

either a defense or a trial by jury is iden-

tical.

It will not be seriously questioned that the bankrupt

himself may demand a trial by jury in proper time,

and that right must be granted.

Section 19 {a) Bankruptcy Act.

Day V. Beck, etc., 8 Am. Bkcy Rep. 175.
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Section 18 {d) of the Bankruptcy Act provides that a

bankrupt or any creditors shall have the right to "con-

trovert the facts alleged in the petition."

In Collier on Bankruptcy, 189, under subdivision

"defenses," the rule is laid down that any party may
oppose the adjudication whether he be the debtor or

one of his creditors, and that any defense which would

be open to the debtor is open to the creditor.

Section 18 [d) of the Bankruptcy Act provides that

"the bankrupt or any creditor may appear," etc.

Section 18 (d) of the Bankruptcy Act provides that

"if the bankrupt or any of his creditors, shall appear."

etc. Taking Section 18 altogether it is apparent that

it was intended that the bankrupt, or any of his credit-

ors, might assert the same defense and be entitled to

the same privileges with respect to the same, and it is

respectfully submitted that if a creditor is entitled to

all of the defenses of the bankrupt, that he is entitled to

all the privileges which will enable him to conduct

such defense.

It is respectfully submitted that the appellants being

entitled to a trial by jury, and that a demand therefor

having been made within the time allowed by law, and

that demand refused, and an adjudication made upon a

reference, that the adjudication herein should be set

aside.

Respectfully submitted,

Oscar Lawler,

Carroll Allen,

Attorneys for Appellants.
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BRIEF FOR APPELLEES.

Appellants contend "that a creditor of a bankrupt

is entitled to a trial by jury with respect to the issue

of insolvency, or all issues, in fact, except as other-

wise provided in the Bankruptcy Act."

Appellants' brief, p. 4.



The order denying them a trial by jury was correct

because:

(1) Creditors are not entitled to a jury trial; and

(2) Any such right was waived in this cause he-

cause a written application was not filed within the

required time.

Creditors are not Entitled to a Jury Trial in

Bankruptcy Proceedings.

"Proceedings in Bankruptcy generally are in the

nature of proceedings in equity.

Bardes vs. Bank, 4 Am. B. R. 163-173;

S. C. 178 U. S. 524.

Mr. Justice Gray in delivering the opinion in that

case says the words "at law" in the opening sentence

of Section 2 may ha\e been irserted to meet clause 4

"authorizing the trial and punishment of offences the

jurisdiction over wh ch must necessarily be at law^

and not in equity."

Section 19 (a) of the Bankruptcy Act onlv confers

the right to a jury trial upon "a person uirainst

whom an involuntary petition has been filed.
'

' This

right is not conferred upon the petitioning creditor

nor upon the intervening creditor and it is only con-

ferred upon the deb cor as to certain issues, and his

right to even thnt is rigorously restricted by requir-

ing the filing of a written application within a certain

time.

Appellants cite Barton vs. Barbour, 104 U. S.

126, holding that bankruptcy proceedings under the
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Act of 1867 are equitable and jury trials not allow-

able, l^iit they seek to avoid its effect as not bein^r

applicable under the present Act. That case and its

bearing^ upon the present Act has, however, been ex-

pressly ruled upon by Judge Shiras in In re Christen-

sen. 4 A. B. R. 99; 101 Fed. Rep. 802, where he said:

"There is no statute now in force t^rantinj^ a jury

trial in equity cases, and therefore it follows that the

rule announced in Barton vs. Barbour, 104 U. S.

126, is applicable under the Act now in force, and

consequently it must be held that a creditor is not

entitled as a matter of right to demand a jury trial

on the issues presented by the contest over his claim.
'

'

An intervening creditor contesting the adjudica-

tion is certainly no more entitled as a matter of right

to demand a jury trial than is a creditor having a

claim against the estate. The wording of the Act

does not include the right in either case, but, on the

contrar3% excludes such an interpretation under the

maxims:

Expressio unius est exclusio alterius

and expressum facit cessare tacitum,.

Furthermore the policy and spirit of the Act can-

not be said to recogni/.e such a right in a creditor in

either instance. Kven the bankrupt is restricted in

his right to a jury trial to the issues named in Sec-

tion 19 (a), to wit: insolvency and any act of bank-

ruptcy.

And where the act of bankruptcy is an assignment

for the benefit of creditors no issue of insolvency can

be raised thereon. "Hence it cunnot be that in such
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a case) there is any right of trial by jury on either

side."

Simonson vs. Sinsheimer , 3 A. B. R. 824; 100

Fed. 426.

See also Collier on Bk'cy, (3rd. ed.) 225-6.

It is Section 19 (a) that confers the right of trial

by jur}^ in matters or instances not "at law."

Section 19 (c) links the method of determining and

enjoying this right "to the United States laws now

in force * * * except as provided by this Act."

The absolute right to a jury in cases "at law" and

only the discretiojtary right in equity, thus depend

on ^'United States laws, except as provided by this

Act.'' This exception relates to the right provided

in Section 19 (a) and the manner or method of enjoy-

ment of that right in Section 19 (b).

Had there been no "exception" provided for in the

Bankruptcy Act, then there would have been no right

of jury trial in any of its equitable proceedings and

none save in causes "at law" thereunder.

II.

Any Right to Jury Trial in tMs Cause "was

Waived because no Written Application there-

for was Filed at or before the Time within
which an Answer may be Filed.

"In bankruptcy proceedings time is frequently

essential and prompt action of great importance.

The time prescribed by the statute is mandatory and

must be strictly observed, for the Act provides: 'If

such application is not filed within such time (within

which an answer may be filed) a trial by jury shall
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be deemed to have been waived.' Within what time

an answer mi«(ht l)e filed in the cause is of vital im-

portance.
"

Bray vs. Cobb, 91 Fed. 102-6.

The subpoena in this cause was returnable October

9, 1901. Assumintr (for the sake of argument only)

that appellants had the right of trial by jury, then it

was incumbent upon them to file a written application

therefor on or before October 19, 1901.

Notice of motion to dismiss was filed October 19,

1901, and a demurrer on October 17, 1901, but the

notice or demurrer did not extend the time to apply for

a trial by jury any more than a motion to dismiss an

action does not extend the time to answer, or cut off

the right of plaintiff to judgment by default for want

of answer.

Shinn vs. Cummins , 65 Cal. 97;

McDonald vs. Swett, 76 Cal. 257;

Cal. Improvem^ent Co. vs. Baroteau, 116 Cal.

136-8.

Whether a valid order could be made extending the

time to file the application for jury trial it is un-

necessary to consider. It would seem not.

In re Sherry, 8 N. B. R. 142-4;

Jn re Puplce, Fed. Cas. 11468.

The Act of 1867, Section 5026, R. S., U. S., pro-

vided that the Court shall "if the debtor on the same

day [return day or adjourned day] so demands in

writing, order a trial by jury."

Under that Act it was held by Judge Hawdey that

where the debtor instead of answering filed a demur-
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rer on the return day and b}' consent a hearing of the

demurrer was postponed, the rij^ht to demand a jury

was thereby waived.

In re Benham. 8 N. B. R. 94.

Ag^ain, the same Judge ruled In t'e Sherry, 8 N. B.

R. 142: "We unhesitatingly sa}' that if the defend-

ant wants further time to plead, answer or demur,

or in which to demand a jury, he must in due form

apply for it on the return day or his rights may be

surrendered or considered as waived."

In Clinton vs. Mayo, 12 N. B. R. 39, the Court

refused to allow a jury on the day succeeding the

"return day," holding that such succeeding day was

not "an adjourned dav' within the meaning of the

statute, notwithstanding that "the examination was

laid over until the ne-.xt day" by the Court.

No order extending the time was ever made, and

not until October 28, 1901, was an order made allow-

ing interveners ten da3'S time to answer. The an-

swer and demand for jury trial was not filed until

November 7, 1901. Appellants were therefore from

nine to nineteen days behind time in making their

application.

Respectfully submitted,

Dunning & Craig,

Attorneys for Appellees.
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